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PREFACE. 

TjpHIS volume is published as a supplement to the new Consolidated 
"*■ Digest, 1836-1909. It contaius the cases published in the Indian 
Law Reports (four series), the Law Reports Indian Appeals, and the 
Calcutta Weekly Notes, for the year 1911. 

The difierent sets of Law Reports in which the same cases have been 
published, are specifically noted in the Table of Cases. 

Ror easy reference, a number of words and phrases, which are ex- 
pounded in the judgments digested in this volume, are given in a separate 
list, in alphabetical order, under the heading “ Words and Phrases.” 

B. D. Bose. 

High Court, Calcutta. 

The 6th September 1912. 
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ANNUAL DIGEST 


THE HIGH COURT REPORTS 

AND OP 

THE PRIYY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1911 . 


A 

ABATEMENT. 

8ee Civil Peocedxtbb Code, 1908, 0. I, 

E. 10 . . I. L. H. 85 Bom. 393 

8ee Penal Code, s 467. 

15 O. W. NT. 565 

ABSCOITOING OFFENDER. 

See Seaeoh without Waerant. 

I. L. R. 38 Gale. 304 

ABSOLUTE TITLE. 

purchaser of— 

See Hindu Law — Endowment 

I. L R. 38 Gale. 526 

AGGOMFLIGE. 

See CoNSPiEACY to wage Wae. 

I. L. R. 38 Gale. 559 

. — — . Corroboration — Material 

particulars — Identity of accused. Before the testi- 
mony of an accomplice can be acted on, it must 
be corroborated in material particulars. There 
must be corroboration not only as to the crime, 
but also as to the identity of each one of the 
accused. This is no technical rule, but one founded 
on long judicial experience. Empeeoe v. Lalit 
Mohan CHUCKEEBUTTy (1911) 

I. L. R. 88 Gale. 559 

— Spy or detective asso- 

ciating with a wrong-doer for the purpose of dis- 
covery and disclosure of an offence — Necessity of 
corroboration — Evidence Act (I of 1872), ss. 114, 
133. A person who makes himself an agent 
for the prosecution with the purpose of discover- 
ing and disclosing the commission of an offence, 
either before associating with wrong-doers or 
before the actual perpetration of the offence, 
is not an accomplice but a spy, detective or decoy 
whose evidence does not require corroboration. 


AGGOMFLIGE— cmicZd 

though the weight to be attached to it depends 
on the character of each individual witness in each 
case But a person who is associated with an 
offence with a criminal design, and extends no 
aid to the prosecution till after its commission, is 
an accomphce requiring corroboration Bess^ v. 
Despard, 28 How. St. Tr. 346, Beg v. Dowling, 

3 Cox C. C. 509, Beg. v. Mullins, 3 Cox C. C. 
526, BexY Bickley, 2 Cr. App. Bep. 53, 73 J. P. 239, 
Beg. V. Sharkar Shobag, Batan unreported Cr. Ca 
428, approved of. Queen-Empress v. Javecharam, 
1 L. B. 19 Bom. 363, distinguished by Hulmwood, 
J., and dissented from by Doss, J. Empeeoe v . 
Chatuebhuj Sahu (1910) . I. L. R. 38 Gale. 96 

AGGOUNT. 

See Dekkhan Agricultueists’ ReLiep 
Act (XVII oe 1879) 

I. L. R. 35 Bom. 204 

adjustment of — 

See Partnership , 15 G. W. N. 882 

1 , Administrator pen- 

dente lite, accounts of, when not objected to by parties 
and passed by Court, if may be re-opened in the 
absence of fraud or omission — Principle on which 
commission is charged, oh'jecUon as to ptoper time for 
taking objection. When accounts submitted by an 
administrator pendente lite have been passed by the 
Court in the presence of parties entitled to call 
on him to account and such parties have had an 
opportunity of being heard, he cannot thereafter he 
called upon to account again to such parties or their 
representatives unless fraud, or mistake, or omission 
on the part of such administrator pendente hie is 
proved in such accounts An administrator pen- 
dente lite discharges his duties of accountability when 
his accounts are complete, and honest, and does 
not contain false or fraudulent entries or omissions. 
If the parties had any objection to the prmciple on 
which he charged his commission on the assets they 

B 
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ACCOU3SrT— 

should have obiected to it when the account was 
before the Court. Khitish Chandra Achabya 
Chowdhuey V Osmond Beeby (1911) 

15 C. W. H. 882 

2. 8mt for accou/bt — 

Ciml Procedure Code {Act XI V of 18S2), ss 12, 
13 — Suit for account against agent — Gross-amt hy 
agent — Se'parate trial, if illegal — One suit if should 
he stayed 'pending decision in the other — Pes 'judicata 
O being sued as agent to account for moneys 
given to him instituted a sepcarate suit claiming to 
recover a certain sum which he alleged was due to 
him from the principal over and above the amount 
in respect of which account w’as sought from him : 
Held, that the decision in the former suit cannot 
operate as a bar to the trial of the latter on the prin- 
ciple of res judicata That though it was desirable, 
that the two suits should have been tried together, 
there was no legal bar to their being tried separately, 
though the same ground might have to be traversed 
over again S 12, Civil Procedure Code, has no 
application to suits of this kind. Chandra Kumar 
Majumdar V. Pramatho Nath Ray (1911) 

15 C. W. N*. 930 

ACCOtTlTT BOOK. 

produotion of— 

See Magistrate, power op. 

I. L. K. 88 Calc. 68 
title page of— 

See Magistrate, power op. 

I. L. B. 88 Calc. 68 

A0CITMULATI03N. 

See Will . . . 15 C. W. N. 62 

ACCUSED. 

See Criminal Procedure Code, ss 119, 
200, 437 . I. Ii. B. 35 Bom. 401 

■ discharge of— 

See Review in Criminal Cases 

I. L. B. 38 Calc. 828 

ACKB-OWLEDCMEJSrT. 

See Libiitation Act (XV op 1877), s. 19 
15 C. W. 3Nr. 82 
I. L. B. 85 Bom. 802 
See Limitation Act, 1908, s. 19 

I. Ii. B. 35 Bom.^883 

ACQUIESCENCE. 

See CivxL Procedure Code, 1908, O 
XXI, E. 66 . 15 C. W. N. 428 

Bee Evidence Act (I op 1872), s 115. 

^ I. D. B. 85 Bom. 182 

See Partition, suit por. 

I. X.. B. 38 Calc. 681 

by Q-overnment — 

See Actio personalis moritur cum 
persona . I. L. B. 36 Bom. 12 


ACQUISITION OF LAND. 

See Land Acquisition Act. 

ACQUITTAL. 

effect of — 

See Conspiracy to wage War 

I. L. B. 38 Calc. 659 
15 C. W. N. 646 

power to revise an order of, at 

the instance of private party — 

See Jurisdiction op High Court 

I. L. B. 38 Calc. 786 

' Charge of conspiracy 

— Whether a person acquitted can he changed with 
same offence, as part of a conspiracy Where a 
person has been tried for a specific ofience and 
acquitted, and he is subsequently charged with 
conspiracy of which that oSence is alleged to form a 
part : — Held, that an acquittal is conclusive ; and 
it would be a very dangerous principle to regard a 
judgment of not guilty as not fully establishing 
the innocence of the person to whom it relates. 
Bex V. Plummer, \1902'\ 2KB 339, referred to. 
Emperor v. Lalit Mohan Ohuckerbutty (1911) 

I. L. B. 38 Calc. 659 

ACT. 

1847— XX. 

See Copyright Act. 

1850— XXI. 

See Freedom op Religion Act. 

L _ 1853— XV. 

See Hindu Widows’ Remarriage Act. 

1869— X. 

See Landlord and Tenant Act. 

1860— XLV. 

See Penal Code. 

1863— XX. 

See Religious Endowments Act. 

1864r~XVI. 

See Registration Act. 

1865— III. 

See Carriers’ Act. 

X. 

See Succession Act. 

1866— XXVIII. 

See Trustees and Mortgagees’ Powers 
Act. 

1867— XXV. 

See Printing Presses and Newspapers 
Act. 

See Press Act, 
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— coTiid, 

1869— IV. 

See Divobce Act 

1870— VII. 

See Court-Fees Act. 

XXI. 

See Hindu Wills Act. 

: 1871— XXIII. 

See Pensions Act 

1872— IX. 

See Contract Act. 

1875— IX 

See Majority Act 

1877—1, 

See Specific Belief Act 

III. 

See Begistration Act. 

XV 

See Limitation Act 

1878— XI. 

See Arms Act 

1879— XVIII. 

See Legal Practitioners’ Act 

XXI. 

See Extradition Act, 1879. 

1882—11. 

See Trusts Act. 

IV. 

See Transfer of Property Act. 

V. 

See Easements Act. 

— VI. 

See Companies Act. 

XIV. 

See Civil Procedure Code, 1882. 
XV. 

See Presidency Small Cause Courts 
Act 

1885— VIII. 

See Bengal Tenancy Act. 

1889— VII. 

/See Succession Certificate Act. 


ACT — conoid. 

1890— IX. 

See Bailways Act. 

1894—1. 

See Land Acquisition Act. 

1895—1. 

See Presidency Sivi.vll Cause Courts 
(Amendment) Act. 

1897— X. 

See General Clauses Act. 

1898— V. 

See Criminal Procedure Code. 

1899—11. 

See Stamp Act. 

IX. 

See Arbitration Act. 

1903— XV. 

See Extradition Act. 

1907— III. 

See Provincial Insolvency Act. 

1908— V. 

See Civil Procedure Code, 1908. 

vir. 

See Newspapers (Incitement to 
Offences) Act 

IX. 

See Limitation Act. 

1009— III. 

See Presidency Towns Insolvency Act. 

IV. 

See Whipping Act 

ACT OP LEOISLATURE. 

See Estoppel . I. L. 38 Calc. 512 

ACTIO PEBSON'ALIS MOBITTJR CUM 
PERSONA. 

Maxim a'p'plies to ac- 
tions m tort — No application to actions where 

contractual obligation implied by laio — Government 

Employment of shroff to accept Babashai coins — 
Shroff accepting ShihJcai coins instead — The coins 

accepted by Mint officeis — Loss to Government 

Measure of da7nages — Acquiescence or ratification 
by Government On the occasion of calling in the 
Babashai coins from the British villages in the Kaira 
District, the plaintiff was employed by Government 
as a shroff to examine and accept the Babashai 
coins only The plaintiff worked for about a month 
during which period he passed 12,170 Shtkkai coins 

■R 9 
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ACTIO PERSON AlilS MOBITUB CUM 
PEESOISTA— cowcZd 

as Babashai coins. At that date the Shikkai coins 
were not current and had only bullion value. The 
coins were finally sent to H. M.'s Mint, where they 
were melted. Government alleged that by the 
shroff’s neglect in acceptmg Shikkai coins they 
suffered a loss of B 1,758-15-1, which they asked 
the shroff to pay. The shroff paid B 1,095. To 
recover the remaining B 663- 15-1 Government 
filed a suit against the shroff The shroff also 
filed a counter suit against Government to re- 
cover B 1,095 which he alleged were wrongfully 
recovered from him Both suits were heard toge- 
ther. The District Judge-j^ dismissed both suits 
holding that Government ^had suffered a loss 
by the shroff’s action, but it was compensated 
by the money already paid by the shroff. Against 
this decision both parties appealed While the 
appeals were pending in the High Court, the shroff 
died and his son was brought on the record as his 
legal representative . — Held, that the maxim 
acUo 'personalis moritur cum persona did not apply 
to the case, as there was an obhgation imphed by 
law The shroff undertook to pass only Babashai 
corns ; and it was an implied term of that contract 
that if he passed any other, and Government 
suffered loss, he should make it good (s. 211 of 
the Indian Contract Act, 1872). Heldfimthev, that 
the fact that Government had kept and had the 
benefit of Shikkai coins was not sufficient by itself 
to raise any presumption of either estoppel or 
acquiescence or ratification on the part of Govern- 
ment. Held, also, that the action of the Mmt 
officers in accepting the Shikkai coins could bind 
Government only so far as they had derived benefit 
from the action of the Mint officers ; that that 
benefit made them hable only so far that it was to be 
taken into account in measuring the damages for the 
loss sustained by Government in consequence of the 
shroff’s deviation from the directions given to him 
and the purpose of his employment. Held, there- 
fore, that in estimating the loss suffered by Govern- 
ment owing to the shroff’s action, the bulhon value 
of the Shikkai coins must be taken into account, 
for they had, on the date they were accepted, ceased 
to be current coin. It is a principle that nominal 
damages are awarded only where there is failure to 
prove any appreciable damage in fact. Chttnilal v. 
The Secretaby oe State eor India (1910) 

I. L. B. 35 Bom. 12 

ACTION IN TOBT. 

See Cause oe Action 

I. L. B. 38 Calc. 797 

ADJUDICATION. 

in England — 

See Insolvency . 1. L. B. 38 Calc. 542 
order for — 

See pROYiNciAii Insolvency Act, s 15 
(2) . . . 15 C. W. N. 244 

ADJUSTMENT OE ACCOUNT. 

See Bartneeship . 15 C. W. N. 882 


ADMINISTRATION. 

See Transfer of Property Act (IV of 
1882), s. 6 .1. D. B. 33 All. 414 

ADMINISTRATION SUIT. 

See Solicitor’s Lien for Costs. 

I. D. B. 35 Bom. 352 

ADMINISTRATOR. 

See Mortgagee . I. L. R. 38 Calc. 342 

ADMINISTRATOR PENDENTE LITE. 

See Account . . 15 C. W. N. 832 

ADMISSION. 

See Divorce . I. L. R. 38 Gale. 907 

ADMISSIONS AND CONFESSIONS. 

— Admission — Retracted 

confession — Evidence Act {I of 1872), ss. 21, 
30 — Relevancy. For a conspiracy to wage war, no 
act or illegal omission is necessary ; the agreement 
of two or more will suffice While admissions, 
which include confessions, are by s. 21 of the Evi- 
dence Act, 1872, declared relevant and may be 
proved as against the persons making them, all that 
s 30 of the Evidence Act provides is that the Court 
may take them into consideration as against other 
persons. This distmction of language is significant, 
and shows that the Court can only treat a confes- 
sion as lending assurance to other evidence against a 
co-accused, and a conviction on the confession of a 
CO -accused alone would be bad in law. Moreover, 
under s 30, that only can be taken into considera- 
tion which IS a confession in the true sense of the- 
term, so that to place any reliance on a retracted 
confession against a co -accused would be most un- 
safe. Yasin V Emperor, 1 L. R 28 Calc. 689, 
referred to. A retracted confession cannot ordin- 
arily take the place of legal proof. Emperor v. 
Lalit Mohan Chuckerbutty (1911) 

I. L. R. 38 Calc. 559 

ADOPTED SON. 

See Guardians and Wards Act, s 17. 

15 C. W, N. 558 

ADOPTION. 

See Hindu Law — ^Adoption, 

I. L. R. 38 Calc. 694 

See Jurisdiction. 

I. L. R. 85 Bom. 264 

payment for — 

See Adoption . I. L. R. 35 Bom. 169 

_ — — Limitation, Act (XT 

of 1877), Sch II, Arts 118, Ul~-AdopUon ah 
leged invalid — Suit by reversioner for possession 
— Limitation — Limitation Act {IX of 1871), Sch. II, 
Art. 129 — Adverse possession in widow^s life-hme, 
plea of — Gift of orphan boy to be adopted by elder 
brother — Validity — Factum valet — Will — Construe^ 
tion — Authority to adopt son — Successive adoptions 
if valid — Gift to widow, if absolute. When a plaint- 
iff, a Hindu, seeks to recover possession as rever- 
sioner, on the allegation that his rights have not been 



( 9 ) 


DIGEST OF CASES. 


( 10 ) 


ADOPTION’ — conoid. 

affected by an adoption made by tbe deceased 
■widow of the last male holder and alleged by him 
to be mvahd, the limitation apphcable is that 
provided by J^t. 141 of Sch. II of the Limitation 
Act of 1877, and not Art. 118. The hmitation runs 
from the death of the widow when the cause of ac- 
tion arises entithng the plaintiff to sue for posses- 
sion Art 118 could not be applied to this case 
where the reversioner had brought a suit in the life- 
time of the widow, praying, amongst other rekefs, 
for a decree declaring the adoption invahd (as 
contemplated by Art. 129 of Act IX of 1871 and 
within the period provided therein), but the Court 
virtuallj’’ decided that the plaintiff had no cause of 
action for such a suit until the succession opened to 
him and his alleged right to recover possession of the 
property accrued The alleged adopted son could 
not claim to have acquired title by adverse posses- 
sion during the widow’s hfe-time A will confer- 
ring on the widow power “ to adopt son ” and con- 
taimng no special words restricting that power to 
one adoption, authorised the •widow to adopt a 
second son on the death during minority of the first 
adopted son. Where an adoption made 48 years 
ago was attacked on the ground that the gift of the 
boy was not properly made in that it was made by 
his brother, both his parents being then dead : Heldy 
that the doctrine of factum valet apphed, and tho 
adoption, the setting aside of which would deprive 
the adopted child of his status after it had been 
accepted for 48 years, should be upheld. Wooma 
Daee v. GoJcoolanund Dass, 1. L. B 3 Calc. 587 ; 
Chinna Oaundan v. Kumara Gaundan^ 1 Mad. B. C. 
Bep. 54 , Ba'ja Vyanhataav v. Jayavantrav, 4 Bom 
E C Bep. A. C. 191, Janohee Debea v Gopaul 
Acharya, 1. L B 2 Calc. 365, applied. Held, 
on the construction of the will, that the mtention 
-of the^testator was that, on the death of the adopted 
son" and failure of any issue, the entire moveable 
and" immoveable properties of the testator would 
pass'to his widow absolutely so that on the death of 
the’*^first adopted son the property vested in the 
widow as her stndhan Bhagwat Peeshad v. 
Mijeabi Lall (1910) . . 15 C W, IN' 624 

ADUIiTEBY. 

admission of — 

See Divorce . I. L. B. 38 Calc. 907 

ADVEBSE POSSESSION. , 

See LAiirDLORE and Tenant. 

I. L. B. 33 All, 767 

See Limitation Act, 1877, Son II, Arts, 
132, 144 . I, li. B, 35 Bom. 438 

See Limitation Act, 1 877, Sch. II, Arts. 
137, 142, 144 . I. li B. 33 All. 224 

See Limitation Act (XV oe 1877), Sch 
II, Art. 141 . I. I, B. 33 All 312 

‘See Limitation Act, 1877, Sch. II, Arts 
142 AND 144 . I. li. B. 36 Bom. 79 

. Bee Bevenub Sadb Law, s. 37. 

15 O. W. N. 706 


ADVEBSE POSSESSION^o?4cR 

1. Aeguisition of title. Where 

no case of acqmsition of title by adverse possession 
is made in the plaint nor is the question raised 
directly or indirectly m the issues, the plaintiff 
ought not to be allowed to succeed on such a case. 
Joytara v. MolarucJc, I. L. B. 8 Calc. 975, Sundari 
V. Mudhoo Chandra, 1 L. B. 14 Calc 592 ; Ananda 
Han V. Secretary of State, 3 C. L. J 316, referred 
to But where the question reduces itself to one of 
law upon facts admitted or proved, it is not only 
competent to the Court but also expedient m the 
interests of justice to entertain the plea of adverse 
possession if such a case arises on the facts stated 
in the plaint and the defendant is not prejudiced, 
or taken by surprise. Lilabah v. Bishun Chdbey, 
6 C L J. 621, referred to Nbpen Bada Debi v. 
SiTi Kanta Baner,teb (1910) . 15 C. W N. 158 

2. Cantonment land — Limitation 

— Land situtate in a cantonment — Presumption as to 
title Certain land situate in the cantonment of 
Dehra Dun was appropriated in the begmning of the 
nineteenth century by the predecessor m title of the 
defendant for the purpose of buildmg a house. 
The land was held, subject to the rules from time to 
time apphcable to cantonments, by various occu- 
piers until the year 1874, when the cantonments 
were handed over to the cml authorities. In 1890 
the Secretary of State sued the then occupant for a 
declaration of title and assessment of ground rent, 
or, in the event of the defendant refusing to pay 
rent, for possession Held, that the circumstances 
of the case warranted the presumption that the title 
to the land m suit was vested in the Crown, and 
that the possession thereof could not be regarded 
as adverse until at the earhest the year 1874, 
when the land in suit ceased to be a part of the 
cantonment. Secretary of State for India v. Jagan 
Prasad, 1 L. B. 6 All. 648, referred to Bank oe 
Upper India v. The Secretary oe State (1910) 

I. L. B. 33 All. 229 

3. Mortgaged property — Limit- 

ation — Purchaser of a decree on a mortgage allowing 
a puisne mortgagee to pay him off — Such position 
inconsistent with a claim to he in adverse possession 
of the mortgaged property. Held, that when the 
purchaser of a decree for sale on a mortgage ac- 
cepted from a puisne mortgagee the amonnt due 
under the decree which he had purchased, he by 
so doing admitted the vahdity of the pnisne mort- 
gage, and his position was not consistent with a 
claim to be in adverse possession of the mortgaged 
property. Bamcharan v. Sadashiv, I. L. B. 11 
Bom. 422, referred to Jagdip Narain Singh v 
Bilab Singh (1911) . I. Ii. B. 33 All 463 

ADVEBSE TITLE. 

iSee Trustee . . 15 C. W. N. 741 

AFFIDAVIT OF DOCUMENTS. 

See Discovery , I. L. B. 38 Calc. 428 

AGOBECATE SENTENCE. 

See Criminal Procedure Code, s. 413. 

15 O. -W. N, 734 
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AG-BA TEJSTAlSrCY ACT (II OE 1901). 

ss. 5, 18, 20, 57. 

See Teansfer of Peopeety Act, s. 91. 

I. L. B. 33 All. Ill 

ss. 10, 20, 83 — Sale of zamindari — 

Agreement to surrender ex-'^ro^netary rights — Pos- 
session not delivered — Suit for damages for breach of 
contract — Void contract. Held, that a transaction, 
one of the objects of which is that one party shall 
be divested of his ex-proprietary rights and that 
those rights shall %-est m the other party, or a sale 
of zamindari property coupled with an agreement 
to rebnquish the ex -proprietary rights of the ven- 
dor, is void so far as the relinquishment of ex- 
proprietary rights IS concerned Bhihham Singh 
V. Ear Prasad, I L. P. 19 All S5, Murhdhar v. 
Pern Ba% I L, R 22 All 205, Kashi Prasad v. Kedar 
NathSahu, 1 L R 20 All. 219, Raghuhans Sahai 
V. Bri^nandan Lai, 6 All L. J 477, Bharath Singh 
V. Dell Dayal Singh, 6 All L J. 555, and Khurshed 
All V. W azir-un-mssa, 7 All L J. 778, referred to. 
lEEAM-TJLLAn KhAN V MOTI ChAND (1911) 

I. Ii B. 33 All. 695 

ss. 10, 202 — Exchange of lands on 

'partition — Ex -proprietary tenant — Suit for posses- 
sion in Civil Court — Res 'judicata — Procedure By 
s. 10 of the Agra Tenancy Act, 1901, where there is 
a transfer by private ahenation, no rights of ex-pro- 
prietary tenants accrue if the alienation is by gift 
or by exchange between co-sharers. Where circum- 
stances exist to which s. 202 of the same Act 
apphes, the Court has no option, but is bound to 
adopt the procedure laid down in that section. 
Kitea SiifGH V. Chhallu (1911) 

I. Ii. B. 33 All 507 

s, 20 (2) — Civil Procedure Code, 1882, 

s. 266 — Occupancy holding — Mortgage of occupancy 
holding and appurtenant house — Mortgaged property 
not saleable. Where an occupancy tenant pur- 
ported to mortgage (i) a grove, which was his 
occupancy holding, and (u) a house appurtenant 
to such holdmg : Held, that having regard to 
s, 20 (2) of the Agra Tenancy Act, 1901, and s. 266 
of the Code of Civil Procedure, 1882, neither the 
grove nor the house could be sold in execution of a 
decree on the mortgage Ram Dial v Naepat 
Singh (1909) . . I. L. B. 33 AU. 136 

s. 21 — Occupancy holding — Mortgage 

— Suit hy mortgagor to recover possession — Ille- 
gal contract — Restitution of benefit. Held, that the 
mortgagor of an occupancy holding who has 
put the mortgagee in possession cannot recover 
possesssion upon the ground merely that the 
mortgage is void under the provisions of the Agra 
Tenancy Act, 1901, without repaying to the mort- 
gagee the money which he has received from 
him. Fasih-ud-din v Karamat-ullah, AU Weekly 
Notes (1888) 128, followed. Bahoean Upadhya v. 
Uttamgib (1911) . . I. L. B. 33 All 779 

s. 56 — Jurisdiction — Civil and Revenue 

Courts — Suit for ejectment of a tenant in Revenue 
Court — Subsequent suit in Civil Court against 
the same defendant as trespasser. Where the 


AGBA TENANCY ACT (II OE 1901) — 

contd. 

s. 56 — concld 

plamtifi had previously sought to eject the 
defendant by suit in the Revenue Court on the 
plea that he was the plaintiff’s sub-tenant, but had 
failed, on the finding that the defendant was an 
occupancy-tenant, it was held, that the plaintiff 
could not thereafter sue the defendant in the Civil 
Court to evict him as a trespasser. Naeain Singh 
V. Gobind Ram (1911) . I. Ii. B. 33 All. 523 

■ s. 63 — Civil Piocedure Code, 1908, 

s. 11, Expln VI — Suit for ejectment in Rev- 
enue Court — Question of title decided hy Assistant 
Collector — Decision allowed to become final — Res 
judicata. In a suit for ejectment in the Revenue 
Court, the defendants to that suit pleaded title in 
themselves, and the Assistant Collector determined 
that question and held that the plaintiff had failed 
to prove title as against them. This decision be- 
came final. In a subsequent suit in the Civil Court 
for declaration of title against the former defendants 
and also certain others : that the decision of 

the Revenue Court operated as res judicata so far as 
concerned those persons who had been defendants 
to the previous suit, but not as against those who 
were no parties to the suit Behan v. Sheobalak, 
1. L R 29 All 601, referred to. Bed Saean 
Khnwaei V. Bhagat Deo (1911) 

I. Ii. B. 33 All. 453 

ss. 95, 167 — Civil and Revenue Courts 

— Jurisdiction — Dispute between rival claimants to 
a tenancy S. 95 of the Tenancy Act was not 
intended to apply to the case of disputes be- 
tween rival claimants to a tenancy. It was in- 
tended to apply to questions arising between the 
landlord on the one side and the tenant on the other. 
Primd facie the Civil Court is the proper Court to 
try all questions, and it is only when suits are 
expressly excluded from its cognizance that its 
jurisdiction is ousted. Kali Charan v Musammai 
TJtmi, 7 All. L. J. 658, referred to. Bhhp v Ram 
Lal (1911) . . . I. Ii. B 83 AIL 785 

ss. 102, 198 — Landlord and tenant — 

Suit for rent — Jus tertii — Intervenor to whom 
tenant has not actually paid rent. Held, that s. 198- 
of the Agra Tenancy Act, 1901, does not apply ta 
the case of an intervenor, whose jUS tertji the 
tenant defendant in a suit for rent has set up, and 
who has been made a jiarty to the suit, hut to whom 
the tenant has not actually and in good faith paid 
rent, Sheo Dihal Singh v. Badei Naeain Singh 
(1905) .... I. Ii. B. S3 All. 61 

— s 158 — Definition — Successor ” — 

Transferee from a rent-free grantee. Held, that a 
transferee from a rent-free grantee is a successor of 
the grantee withm the meaning of s. 158 of the 
Agra Tenancy Act, 1901. Sundae Singh v. The 
COLLECTOE OF ShAHJAHANPUE (1911) 

I. L B. 33 Ail 553 

s. 177 — Appeal — Question of proprie- 
tary title — Jus ter til pleaded by defendant — Third 
person added as a defendant — Question decided 
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AGBA TEITAISrCY ACT (II OF 1901)- 

concld, 

s. 177 — concld. 


against the latter. In a suit for assessment of 
revenue on land in the possession of the defend- 
ant, the defendant pleaded that the land belonged 
not to the plamtilf, but to a third person The third 
person was brought upon the record as a defendant 
and claimed the land as his, and, on the question of 
ownership being decided against him, appealed. 
Held, that the question raised in the suit was a ques- 
tion of proprietary title which arose directly and 
substantially in the suit and that an appeal lay to 
the District Judge Maharaja of Benares v 
Baldeo Prasad (1910) . I L. B 33 Ail. 260 

s, 201 — Evidence — Presumption — Re- 
cord of plaintiff^ s name as co-sharer — Evidence Act 
(I of 1872), s 4 Held by Richards, C J , Karamat 
Husain, Tudball, Chamier and Piggott, JJ. 
(Knox, J., dissenting), that in a suit instituted 
under the provisions of chapter XI of the Agra 
Tenancy Act, 1901, where the plaintiS is recorded 
as having pioprietaiy title entitling him to institute 
the suit, the Revenue Court is not competent to go 
behind the record, receive evidence and itself try 
the question of proprietary title Bechan Singh 
v. Karan Singh, 1. L. R» SO All. 427, followed. 
Wans All Khan v. Parsoiam Naram, I. L. R. 32 
All. 427, overruled. Durga Prasad v Hazari 
Singh (1911) - . I. L. B. 33 All 799 

AaBIOULTXJBIST, WIFE OF. 

See Dekkhan Argicultubists* Relief 
Act (XVII oe 1879). 

I. L. B. 35 Bom, 204 

AlilElsTATIOlSr. ^ 

See Civil Procedure Code, 1882, s 325A 
I. li. B. 33 Ail. 233 

>See Hindu Law Endowment 

L L. B 38 Calc 626 

See Hindu Law— J dint Family. 

I li. B 33 All. 283 

Restrictions on aliena- 
tion — Gift burdened with an obligation — -Alienation 
by donee When it is doubtful, whether a deed 
embodies a complete dedication of property to a 
rehgious trust or merely creates a gift of that 
property, subject to an obligation to perform 
certain services, the question should be decided by 
reference to the deed itself In the former case 
the property would be inalienable and m the 
latter alienable, subject to the obligation, and 
notwithstanding restrictions as to selling or mort* 
gaging the said property Dassa Ramchandra v. 
Narsinha (1901) . . I. Xj, B 35 Bom. 156 

AIiIYASAISTTAITA LAW. 

— E'jman, removal of — 

Grounds on which E'jman of an Aliyasantana family 
may be removed When the Ejman of an Ahya- 
santana family m the discharge of his duties as 
Ejmannot only neglects the interests of the family 
but takes advantage of his position to secure 
benefits for his children at the expense of the other 


ALIYASAISTTAISTA LAW— 

members of the family, the Courts wiU be justified 
in removing such Ejman. When unjustifiable aliena- 
tions of family property are made, the Ejman, 
although not a party to such ahenations, will be 
liable to be removed, if, in a suit brought 
to set aside such alienations for the benefit 
of the family, he sides with the defendants and 
seeks to support such ahenations. ThiMmakke 
Ahku (1910) . . I L. B. 34 Mad. 481 

AMALMAMA. 

See Landlord and Tenant 

15 C. W. N 536 

AmrMATIPATBA 

construction of — 

/See Hindu Law— Adoption 

I. L. B. 38 Calc. 694 

apology. 

See Contempt . 15 C. W. 15’. 771 


APPEAL. 

1. Abatement OF Appeal 

2. Consolidated Appeal 

3. Jurisdiction 

4. Private Award . 

5 Remand 

6. Bight of Appeal 


Col. 

15 

16 
16 
17 
17 

. 18 


Aoba TE^Kor ^ ’J. 

See Arbitration Act (TX 

I. L. B. 35 Bom. 180 

AEBITB.TIOH BY 

See Bengal Te:.anoy Act, s. 

See BexYgal Teitakcy Act.j^ ^3 

See Civil Procedure Code. 

I, L B. 33 All* oo 

See Civil Procedure Code, 1882, s 244. 

15 0. W IT. 713 

See Civil Procedure Code, 1908, s 11. 

I. L. B. 33 All 151 

See CivH. Procedure Code, 1908, s 100 
0. XLV, R 27 . I. L. B. 33 All. 379 

See Civil Procedure Code, 1908, s 104. 
cl (2) ; 0. XLIIl, R 1 (a). 

I.L. B. 33 All. 479 

See Civil Procedure Code, 1908, s. 104, 
AND SCH. II, R. 11 

1. L. B. 35 Bom. 130 

See Civil Procedure Code, 1908, ss 105, 
108, 109 ; 0. XLl, 23, 

I. li. B. 33 All, 391 

See Civil Procedure Code, 1908, 0. XLL 

B. 12 . . 15 C. W. IT. 921 
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APPE AXj — con td. 

See Companies Act (VI or 1882), s. 169 

I. L. R. 33 All. 641 

See CoERT-PEES Act (VII op 1870), s. 7, 
CL. V (6) . . I. L. R. 33 AIL 706 

See CBmiiTAL'^PiiocEDnBB Code, ss. 408, 
415 . . I. L. R. 83 AIL 510 

See Limitation Act (XV of 1877), s. 
12 . . . 15 C. vr. 3X. 787 

See Partition . I. L. R. 33 A 11. 528 

See Partition, suit for 

I. L.B. 38Cale 681 

See Practice . I. L. R 35 Bom. 418 

See Provincial Insolvency Act, s 36 

15 C W. FT. 253 

See Provincial Insolvency Act (III of 
1907), s. 46 (4) . I. L. R. 33 AIL 738 

See Right op ReplyI 

I. L. R. 38 Calc. 807 

right of— 

See Madras City Municipality Act, ss. 
121, 125, 172, 177. 

I. L R. 34 Mad, 130 

— wrongly laid before Collector — 

See Jurisdiction'^oe High Court. 

I. L. R. 38 Calc. 832 


1. ABATEMENT OE APPEAL. 

1 . Appeal, abatement of— 

Ijimitation Act, IX of 1908, s. 3, Art. 177 

— Period of limitation 'provided in Art 177 appli- 
cable to applications made after the day when the Act 
came into force — Effect of abatement of appeal 
against one of several joint trustees. Applications 
to bring in the legal representatives of a de- 
ceased respondent made after the coming into 
force of Act IX of 1908 must, under s. 3 and Art 
177 of the Act, be made within six months of the 
death of such respondent. If not so made the 
appeal must abate against such respondent Where 
the deceased respondent, m respect of whom the 
appeal abates, is a joint trustee with other res- 
pondents, the appeal cannot proceed against such 
other respondents. Arayil Kali Amma v, San- 
'EARAN NaMBUDRIPAD (1910) 

1. li. R. 34 Mad. 292 

2 , ^ Appeal, decree in — Plaintiff 

not appealing as regards part of suit dismissed — 
Position of, as respondent. In a suit on a pro- 
missory note B prayed for relief against A and G 
and obtained a decree against G alone. B pre- 
ferred no appeal as regards his claim against A. 
On appeal by G, R’s suit was dismissed : Held, that 
the Judge in the appeal by G was right in not 
passing a decree against A, B not having asked 
for it at all in any manner. Asundi Basavva 
V, Babeddi Govindappa (1910) 

I. L. R. 34 Mad. 249 


APPE All — contd. 

2. CONSOLIDATED APPEAL. 

Appeal — Cases govern* 

ed by one 'judgment but not consolidate — One 
appeal, if lies. Where m several execution cases one 
judgment was passed but a separate order was 
recorded for each case and there was no order for 
consohdation of the cases : Held, that there should 
be as many appeals as there were original cases and 
not one consolidated appeal against all the orders. 
Rakhal Chandra Tewari v Manmotho Nath 
Mitter (1910) . . . 15 C. W. M*. 994 

3. JURISDICTION. 

1. — Jurisdiction — ■ 

Sambalpur — Appeal against decree or order passed 
by Deputy Commissioner acting as a Civil Courts 
Central Provinces Land Revenue Act {XYIll of 
1881), as amended by Beng. Act IV of 1906, ss. 136 
H (1) and 22, cl. {b) — Bengal, North-Western and 
Assam Civil Coarts Act {XII of 1887)— Second Ap- 
peal, if it lies to High Court when original appeal 
decided by the wrong Court, S. 136 H (i) introduced 
into the Central Provinces Land- revenue Act of 
1881 by Act XVI of 1889, quahfies s. 22, cl (b) of 
the original Act, with the result that under it, read 
with s 3 of the Sambalpur Civil Courts Act, 1906 
(Ben. Act IV of 1906), an appeal against a decree or 
order passed by the Deputy Commissioner acting as 
Civil Court lies to the District Judge Where, in 
such a case, an appeal was ^wrongfully preferred 
before the Commissioner, no second appeal from the 
Commissioner’s decision hes to the High Court. 
Raghunath Singh v. Abdhut^Singh (1911) 

I. L R. 38 Calc. 391 

2 — . Jurisdiction — 

Valuation — Suit for specific performance of contract 
to sell— Additional relief claimed by way of cancella- 
tion of sale-deed subseguently executed. Where a suit 
was primarily a suit for specific performance of 
a contract to sell certain property to the plaintiffs, 
but also asked for the cancellation of a subsequent 
sale-deed of the property in favour of certain 
defendants, it was held that the latter rehef was 
merely incidental to the former and its valuation 
would not affect the jurisdiction of the Appellate 
Court Pirihi Singh v. Maru Singh, 8 All. L. J. 
266, distinguished. Nitya Nand v. Bishan Lal 
(1911) . . . I. Xi. R. 33 All. 634 

3. Appeal, juris- 

diction not questioned in — Jurisdiction — Court — 
Consent of the parties as to jurisdiction — Suit of value 
beyond the jurisdiction of the Court — Trial of suit — 
Jurisdiction cannot be questioned in appeal — Evi- 
dence Act {I of 1872), s. 58. The plaintiffs filed a 
suit for partition m the Court of the Subordinate 
Judge, First Class, valmng their claim at an amount 
w’-hich made the suit triable by that Court alone. 
The Judge, however, made over the trial of the 
suit to the Joint Subordinate Judge. In the latter 
Court, neither party raised any objection on the 
ground of jurisdiction ; nor was any issue raised 
relating to it. The trial proceeded on merits : and 
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AP PE All — contd. 


APPEAIj — conoid. 


3. JURISDICTION— cowcZd 
a decree was passed in favour of plaintiffs. The 
defendant appealed to the lower Appellate Court, 
where he, for the first time, raised the question of 
jurisdiction on the strength of the market value 
stated in the plaint. The objection was overruled. 
On appeal : — Held, that the market value stated 
in the plaint primd facie determined the jurisdiction. 
Held, further, that as neither party raised any 
question as to want of jurisdiction in the first Court, 
and as they by their conduct and silence treated 
the market value to be of the amount sufficient to 
give jurisdiction to the Court, they dispensed with 
proof on the question by their tacit admissions and 
thus the principle of law laid down m s 58 of the 
Indian Evidence Act came into operation and pre- 
vented the result of the statement of the market 
value m the plaint As a rule, parties cannot by 
consent give jurisdiction where none exists This 
rule applies only where the law confers no jurisdic- 
tion. It does not prevent parties from waiving 
inquiry by the Court as to facts necessary for the 
determination of the question as to jurisdiction, 
where that question depends on facts to be ascer- 
tained. Jose Antonio v Erancisco Antonio 
(1910) . . . . I. L. R. 35 Bom. 24 


6. RIGHT OE APPEAL, 


, , — — uraer tn 

etecution of^cree^Order refusing decree-holder per- 
rmssion to lid at sale in execution of decree— Civil 
Procedure Code {Act XIV of 1882), ss, 2, 244 cl, 
O'rid 617 — Act VXl of 1888, 
8 75— Revision where no appeal lies. No appeal 
lies from an order refusing an application by 
a decree-holder for permission to bid at a sale in 
execution of a decree. Jodoonath Mundul v. Brojo 
Mohun Chose, I. L R 13 Calc 174, approved! 
KoThaHnyin?,, MAHNiNl(1911i 

I. li. R. 38 Calc 717 


ARPEAL TO PRIVY COUNCIL. 

See Civil PnocEPtriiE Code, 1908, s 109 
CL. {a) . . . 15 c. W. N, 60 

See Civil Peocedueb Code, 1908, s 115 

15 C. W. IN.’ 848 


APPEAL UNDER LETTERS PATENT. 

See Insolvency in Presidency Town 

I. L. R. 34 Mad. 121 


appellate COURT. 


4. PRIVATE AWARD. 

— s Private award — 

Civil Procedure Code {Act XIV of 1882), s. 525 — 
Order rejecting application to file award made out of 
Court — Rules of Evidence An appeal lies against 
an order refusmg to grant an application to file an 
award made between the parties without interven- 
tion of the Court. Sheo Sahi Mahton v. Kirtarth 
Bhagat, 7 C. L. J. 486, followed. Basant Lai v. 
Kunji Lai, I, L R 28 AIL 21, not followed. Pro- 
ceedings contemplated by s. 525 of the Code of 
Civil Procedure are proceedings of a private nature, 
to which the rules of evidence cannot be strictly 
applied. Ramdhari Sahu v Ram Charitteb 
Sahu (1910) . . . I. L. R. 38 Calc. 143 

5. REMAND. 

— Civil Procedure 

Code{ActVofim), s. 105, cl. {2), 0, XLl, rr 23, 
25 — Remand order — Appeal if lies after suit %s 
finally disposed of on appeal 'V^ere a suit has been 
remanded on appeal, an appeal from the order after 
the suit has been taken up by the first Court on re- 
mand and finally disposed of is incompetent. 
Madhu Sudan Sen v. Kamini Kanta Sen, I. L. R 32 
Calc. 1023 : s.c 9 C W N 895; Baikantha Nath Dey 
V. Nawah Salimullah, 12 C.W N. 590 , Mackenzie y. 
Narsingh Sahai, I. L R 36 Calc. 762, followed. 
Uman Konwan v. Janbandhan, I L. R SO All. 
479, not followed. Palani Ghetty v. Rangmdoss 
Naidu, 1. L. R. 32 Mad. 83, distinguished S. 105, 
cl .{2) of the new Civil Procedure Code, has no 
bearing on this question but applies to the converse 
case. Janaki Nath Ray Chowdhijry v. Promotha 
Nath Roy Chowdhhry (1911) 15 G. W, N. 830 


change of — 

See Jurisdiction. 

I. L.!R. 38 Calc. 639 

power of— 

See Hindu Law — Leg-al Necessity. 

I. L. R 38 Calc. 721 

Power to alter conviction 

under s 147, Penal Code, to one under s. 323, when the 
common object charged was other than to cause hurt 
— Issue of Rule and order for bail by the High Court — • 
Duty of the Magistrate on leceiving intimation of the 
same by telegram from Counsel — Delay in trans- 
mitting the hail orders — Criminal Procedure Code 
{Act V of 1898), s 423 The Appellate Court 
cannot alter a conviction of rioting under s. 147 of 
the Penal Code, with the common object to ejecting 
the complainants from their homestead lands, to one 
under s 323 thereof When a rule is issued by the 
High Court and the proceedings stayed, and, a 
fortiori, when an order for bail is made, the Magis- 
trate, on receiving reliable information thereof, 
such as a telegram from the counsel in the case, is 
bound to act on it immediately, though he has not 
received the High Court’s orders at the time. 
Ratnessari Pershad v. Empress, 2 C W. N. 498, 
followed. All hail orders must be issued from the 
office of the High Court ou the same day they are 
passed, irrespective of the written order on the 
record. Lal Mohan Manual v Hali Kishore 
Bhuimali (1910) . . I. L R. 38 Calc. 293 

APPLICATION. 

verification of — 

' See Ealse Evidence. 

I. L. R. 38 Calc. 368 
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APPOmTMEHT. 

See Stamp Act, 1899, s 2 ,.Sch. I, Abt. 7. 

I. L. R. 85 Bom. 444 

APPORTIOIsrMElSrT, 

See Offerings to Deity. 

I li. B. 38 Calc. 887 

APPBEJSTTICE. 

unpaid, if public servant — 

See Penal Code, s. 21 . 15 C, W. K". 319 

APPBOPBIATIO]Sr. 

See Vendor and Sub-Vendor 

I. li B 88 Calc. 127 

of payment — 

^ee Contract Act, ss 59, 60. 

16 C. W. HI. 443 

See Sale for Arrears of Revenue 

I. L. B. 38 Calc. 537 

ABBITBATIOUsT. 

Col. 

1. Reference to Arbitration . . 19 

2. Award . .' . . . .20 

See Arbitration Act (IX of 1899), s. 
10 . . I li. B. 85 Bom 130 

See Civil Procedure Code, 1908, ss. 99, 
107 . . I. L. B. 33 All 645 

See Dekkhan Agriculturists’ Relief 
Act, s 15B . I. L. B 35 Bom 310 

See Mahomedan law — Husband and 
Wife . , I. I, B. 33 All. 683 

See Specific Relief Act (I of 1877), s. 21. 

I, li. B. 33 All. 316 

1. REFERENCE TO ARBITRATION. 

Arbitrator re- 
fusing to act— Compromise of suit and decree in 
terms of compromise — Compromise stating matters in 
dispute and nominating arbiUators to decide them — 
Power of Court on arbitrator refusing to act — Civil 
Procedure Code, 1882, ss. 376, 506, 508, 510— 
Court determining matters lefened to arbitration. 
S. 510 of the Code of Civil Procedure (Act XIV of 
1882), vhich provides that “ if an arbitrator refuses 
to act the Court may m its discretion appoint a new 
arbitrator .... or make an order superseding the 
arbitration, and in such case shall proceed with the 
suit, IS applicable even if the person appointed 
arbitrator has not accepted office before refusing to 
act. When he has been nominated by the parties 
his refusal to act is signified as clearly bj’^ his refusal 
to accept nomination as by any other course he 
could pursue ; and any other construction would 
defeat the provisions of the Act Pugardin Ravu- 
tan V. Moidmsa Ravutan, 1 L R. 6 Mad dU, 
and Repin Bekari Chowdhry v. Annoda Prosad 
Mulhck, I, D. R. 18 Calc. 324, disapproved of. 


I ABBITBATIOIN— 

1. REFERENCE TO ARBITRATION— cowcR 
In the present case the parties had compromised the 
suit, and had stated in the instrument of com- 
promise the matters in dispute, and had each nomin- 
ated therein a person as arbitrator to decide them. 
A decree in terms of the compromise was made by 
the Court and the matters were referred to the arbi- 
trators named for their decision One of them 
refused to act, and the party whose nominee he 
was declined to make another nomination. The 
Distnct Judge in the exercise of his discretion under 
s. 510 of the Code thereupon himself determined the 
matteis submitted to the arbitrators, thus prac- 
tically superseding the arbitration His decision 
was confirmed by the Court of the Judicial Commis- 
sioner. Held (reversing the decision of the Courts 
in India), that the District Judge should, under s^ 
510, have appointed a new arbitrator, which he had 
power to do notwithstanding that the arbitrator 
refusing to act had not first consented to do so, 
and he was not precluded from making such ap- 
pointment by the fact that the party whose arbitra- 
tor had refused to act declined to assist the Court by 
suggesting another name The Court could not 
“proceed with the suit,” wffiich had been put an 
end to by the compromise, the decree on wffiich was 
final ; and it had no power except by consent of 
parties to itself decide the matters referred to arbi- 
tration. That rights, having been remitted to one 
tribunal, had been decided by another, was a fatal 
objection to the procedure adopted Sadiq Husain 
V Nazir Begam (1911) . I. li B. S3 All 74S 

2. AWARD. 

1. w Award — Bond 

fide mistake of law committed^ by arbitrator — Mi'^or 
party receiving a smaller share — Awaid binding u'P^'^ 
the minor. The arbitrators to w'hom a dispute 
was referred by parties, one of whom w^as a minor, 
took bond fide an erroneous view of law and ordered 
an unequal division of the ' property in dispute, 
aw'arding the smaller share to the minor The 
lower Court set aside the award on the grounds that 
the arbitrators had taken an erroneous view of the 
\&w, and that as the minor had received a smaller 
share under the a-ward it was not to his benefit, 
and therefore hot binding upon him — Held, that 
the award was valid and binding upon the minor. 
The validity of the award must he determined 
according to the circumstances as they existed at 
its date , and not by what transpired some years* 
after it had been passed by the- arbitrators Ra')- 
under Narain Rae v. Bi^ai Oovind Singh, 2 Moo 1. A^ 
181, 249, 251, followed. Sakrappa bin Dingappa 
V . Shivappa (1910) . I. L. B. 35 Bom. 163 

2. — Award made after 

expiry of time fixed by Court — Application for en- 
largement of time to file award — Civil Procedure 
Codes (Act XIV of 1882), s 521 (c) , (Act V of 1908), 
s. 148, Sch II, s 15 (c). An award was made 
after the time allow’ed by the Court had expired. 
On an application for enlarging the timing for mak- 
ing such award : — Held, that the Court had no 



( 21 ) 


DIGEST OE CASES. 


( 22 ) 


ARBITBATION — concld, 

2. AWARD — concld, 

power to grant the application Mg,'} a Hgt Naruin 

Singh Y. Chaudhrain Bhagwant Kuar^ 1. L R 13 AIL 
300, followed. Held, further, that where the time 
for making an award had expired, and no award 
^ had been made, s. 148 of the Givd Procedure Code 
(Act V of 1908) gives the Court power to extend the 
time for the making of the award, notwithstanding 
that it had expired at the time of the application ; 
but that section does not enable the Court to extend 
the time for the doing of a particular act, when in 
truth and in fact the act has already been done. 
Shib Kbishna Dawn & Co v, Satish Chunber 
DtTTT (1911) . . • I* Di‘ Calc, 522 

ABBITBATIOlSr ACT (IX OF 1899). 

s. 10 — Arbitration — Statement of 

special case for opinion of Court — Appeal from 
order of Court — C'lvil Procedure Code {Act V of 
1908), s 104, and Sch.II,r.n In a suit filed for 
partition of joint family property, the parties 
agreed to refer the matter to arbitration, and a 
consent order of refeience was taken A similar 
agreement referred to the same arbitrators ques- 
tions as to the partition of such immoveable proper- 
ty as was outside the jurisdiction of the Court in the 
suit. The arbitrators disagreed on certain points, 
but, instead of referring their differences (as the 
agreements of reference authorised them to do) to 
an umpire, they submitted their own opinions in 
the form of a special case for the opinion of the 
Court. . In doing so they purported to act under the 
provisions of the Civil Procedure Code (Act V of 
i908b Sch. II, r 11, and of the Indian Arbitration 
Act (IX of 1899), s. 10 {b). The matter was 
decided by the Chamber Judge, and an appeal was 
preferred against the decision * Held, that no 
appeal lay. Inasmuch as the special case was in 
no sense an award, it did not come within the 
Civil Procedure Code (Act V of 1908), Sch. 
II, r 11, but, in so far as it related to the agreement 
which was not the subject of the Court’s order, 
it fell under the Indian Arbitration Act (IX 
of 1899), s. 10 (6). PTJESHOTtTMDAS Ramoopal V, 
Bamgopal Hiralal (1910) I. Ij. R. 35 Bom. 130 

ss, 11 and 15 — “ Award ” — Civil Pro- 
cedure Code {Act V of 1908), Sch. I, 0. XXI, r. 29. 
An award filed in Court under s 11 of the Indian 
Arbitration Act (IX of 1899) is nothing more than 
an aivard, although it is enforceable as if it were a 
decree Execution of such an aw’^ard cannot be 
stayed under 0. XXI, r. 29 of the Civil Procedure 
Code (Act V of 1908). Tbibhuwanbas Kalli- 
ANBAS GaJJAR V. JiVANCHANB LaLLTJBHAI ANB Co. 

(1910) . . . I. li B. 35 Bom 196 

ABBITBATION BY COUBT. 

Submission of the ques- 
tions in dispute to Court for determination — Award 
— Review — A ppeal — J urisdi ction — Civil Procedure 
Codes (Act XIV of 1882) s. 622 : {Act V of 1908), 
s. 115. When, after the hearing of a suit had com- 
menced before a Munsif, both parties agreed to 


ABBITRATIOH BY COUBT-~co?icH. 

leave the questions in dispute betw'een them to the- 
determmation of the Court after the Court had made 
a local inspection, and also agreed not to raise any 
objection to the same, or to piefer an appeal : Hdd, 
that the decision of the Munsif was in the nature of 
an award and that he could not alter the award 
when once made, or review his own decision, Dutto 
Singh v. Dosad Bahadur Singh, I. L. B 9 Calc. 
575, referred to. Held, further, that no appeal lay 
to the District Judge, and the order of the District 
Judge in entertaining the appeal and makmg the 
order of remand was without jurisdiction Say ad 
Zain V. Kalabhai, I. L R. 23 Bom. 752, followed. 
Held, further, that no appeal lay from the decision 
of the District Judge to this Court, but the High 
Court could interfere suo motu under s 622 of the 
Civil Procedure Code (Act XIV of 1882)“correspond- 
ing with s 115 of the new Code (ActV of 1908). 
Baikanta Nath Goswami v Sita Nath Goswami 
(1911) . . . , I L. B. 38 Calc. 421 

ABBITBATOB. 

See Contract . , 15 C. W 981 

ABMS ACT (XI OF 1878). 

s 19 (f) — Accused not in present 

possession if may be convicted — Person liable to 
punishment under cl. (/) of s 19. Where the peti- 
tioner having been in possession of a gun for some 
time made it over a year and a half ago to another 
person in whose possession the gun was without a 
license : Held, that the petitioner could not be 
convicted of an offence under s 19, cl. {/) of the 
Indian Arms Act The only person who can be 
punished under cl (/) is the person who has in his 
possession or under his control any arm in contra- 
vention of the provisions of ss. 14 and 15 Akhil 
Nath Dit v. Emperor (1910) . 15 C. W. IN*. 440 

ABBEST. 

See Civil Procebttre Cobe, 1882, ss. 341 

ANB 349 . . I. Ij. B. 33 All. 279' 

See Criminal Procebxjre Cobe. 

I. Ii B. 35 Bom. 225 

ABTICLF IlN NTEWSPAPEB. 

See Sebition . I. Ii B. 88 Calc. 253 
ASSESSMENT. 

See Calcutta Municipal Act, s 151, cl. 
(6) . . , 15 C .W. N. 84 

See Lanb Revenue Cole, s. 3, cl. (19). 

I L. B. 35 Bom. 462. 

of rent by Settlement Officer — 

See Rent . , I, L. B. 38 Calc. 278' 

ASSETS. 

rateable distribution of— 

See Civil Procebure Cole, 1908, s. 73. 

16 C. W. N. 872 

ASSICNMENT 

See Champerty anl Maintenance. 

I. X.. B. 33 All. 626; 
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ASSIGIS-MBWT— cojzdd?. 

by depositor — 

— Deposit of money 

— Stalceholder — Valid assignment by depositor to his 
creditor — Neglect of the creditor to recover — Cie- 
■ditor chargeable with the amount Where money 
deposited with a stakeholder was vahdly 
assigned by the depositor to his creditor in satis- 
faction of his debt and the creditor, being able to 
recover the amount so assigned, neglected to do so 
he was chargeable with the amount. Ganpatbao 
Balkbishna Bhide V . Maharaja Madhavrao 
S rNT>E Sarkab (1910) . . L L. B. 35 Bom 1 

of decree — 

See Maintenance Allowance, 

I. L R. 38 Calc. 18 

ATTACHMENT. 

See Attachment before judgment. 

See Bengal Mitnicipal Act, s 321 

15 C. W N. 519 

See Bengal Tenancy Act, s 170 

15 C. W. N. 820 

See Civil Procedure Code, 1882, ss. 268, 
274 . . I. X.. R. 35 Bom. 288 

See Civil Procedure Code, 1882, ss 282, 
287 . . I. li. R. 35 Bom 275 

See Civil Procedure Code, 1908, s 60. 

ID R. 38 All. 529 

See Civil Procedure Code, 1908, s 116 
I L. R. 85 Bom. 516 

See Civil Procedure Code, 1908, 0. 
XXXIV, R. 14 I L R 35 Bom. 248 

See Criminal Procedure Code, s. 146. 

16 O. W. N. 163 

See Execution of Decree. 

I L. R 38 Gale. 482 
I. L R 33 All. 306 

See Maintenance Allowance, 

I. L. R. 38 Calc. 13 

■ Civil Procedure Code 

( Act XIV of 1S82% ss. 266, 488 and 490 — Attachment 
before 'judgment — Omission to take objection that the 
attached property was not saleable — The effect of such 
omission in subsequent execution proceedings. An 
attachment before judgment does not, for all pur- 
poses, stand on the same footing as an attachment in 
execution proceedings An omission on the part 
of the defendant to take exception to the vahdity 
of the attachment on the ground that the pro- 
perty sought to be attached is not transferable, 
at the time when the application 3S made for 
attachment before judgment, does not operate as 
a bar to the investigation of the objection when an 
application has been made for execution of the 
decree made in the suit, Basiram Malo v. 
Rattyayani Debi (1911) . I. L R. 38 Calc. 448 

ATTACHMENT BEEORE JUDGMENT. 
See Attachment I. D. R. 88 Calc. 448 


ATTACK ON POLITICAI. PARTY. 

See Sedition . I. D. R. 38 Gale. 253 

AUCTION-P0RCHASEB. 

See Civil Procedure Code, 1882, ss. 282, 
287 . . I. D. R. 85 Bom. 276 

See Execution of Decree 

I. L. R. 38 Calc. 622 


liability of- 


See Sale for Arrears of Revenue. 

I L. R. 38 Calc. 537 

suit by — 

See Civil Procedure Code (Act V of 
1908), 0. XXI, R. 91. 

I. D. R. 35 Bom. 29 

AWARD. 

See Arbitration — Award 

See Arbitration by Court. 

I. L. R. 38 Calc. 421 


See Dekkhan Agriculturists’ Relief 
Act, s. 15B . I. D. R. 35 Bom. 310 

See Land Acquisition 

I. L. R. 38 Calc. 280 


See Land Acquisition Act (I of 1894), 

s. 18 . . I. D. R. 35 Bom. 146 

See Mahomedan law — Husband and 
Wife . . I. L. R. S3 All 683 


— filmg of— 

See Appeax. . I L. R. 38 Calc. 14 3 


- made after expiry of time — 

See Arbitration I. L. R. 38 Calc. 522 

1. Indian Arbitra- 

tion Act (IX of 1899), ss. 11 and 16 — Civil Procedure 
Code (Act V of 1908), Sch. I, 0. XXI, r. 29 An 
award filed in Court under s 11 of the Indian 
Arbitration Act (IX of 1899) is nothing more than 
an award, although it is enforceable as if it were a 
decree. Execution of such an award cannot be 
stayed under 0 XXI, r. 29 of the Civil Procedure 
Code (Act V of 1908) Tribiiuwandas Kallian- 
DAS GaJJAR V. JiVANCHAND LaLLUBHAI AND Co. 

(1910) . . . I. D. R. 35 Bom. 196 

2, — • — — Refusal of Court to 

file a private award — Subsequent suit to enforce terms 
of award — Res judicata. Held, that the refusal of a 
Court to file a private award will not operate as res 
judicata in respect of a subsequent suit brought to 
enforce the award. Kunji Lai v. Durga Prasad, 
I. L. R. 32 All 484, followed. Basant Lai v. Kunji 
Lai, I. L. R 28 AU. 21, referred to. Shib Chandra 
Das V. Ram Chandra Sarup (1911) 

I L R. 33 All. 490 


B 

BABASHAI AMD SHIKKAI COIN'S. 

See Actio personalis moritur cum 
PERSONA • L Xj. R. 85 Bom. 12 
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BAD LITBIilHOOD. 

See Pbevious Convictions, evidence oe. 

I. Ii. B. 38 Calc. 408 

BAIL. 

See Extradition Act, s. 3. 

15 0. W. 3Sr. 736 

delay in transmitting bail orders — 

See Appellate Coert. 

I. L. B. 38 Calc. 293 

BAISTKEB A’ND CIJSTOMBB. 

See Insolvency I, L. R. 34 Mad, 125 

Fiduciary relaiionshi'p 

— Demand for re'paymeni — Effect of. Money held 
by a banker after his customer has demanded re- 
pajmient is not held by him in a fiduciary capacity. 
A creditor cannot transform his debtor into a 
trustee by merely demanding repaj^-ment of the 
debt Oeficial Assignee op Madras v. Krishna 
Bhatta (1910) . . I. L. R. 34 Mad. 128 

BAlSTKBtTPTCY ACT, 1883 (46 & 47 
VICT., C. 62). 

ss. 27, 118. 

See Insolvency , I. L. B. 38 Calc. 542 
BABADABAIST JAGIB (ORISSA). 

See Rent . . I. L. B. 38 Calc. 278 

BABGAIlSr. 

onerous but not unconscion- 
able — 

See Specific Performance. 

I. L. B. 38 Calc. 805 

BABOBA COURT. 

decree in — 

See Civil Procedure Code (Act V of 
1908), s. 48, and Sch. I, 0. XXL 

I. L. B. 35 Bom. 103 

BElSrAMI PURCHASE. 

Se^. Civil Procedure Codes, 1882, s. 317 ; 
1908, s, 66 . I. L. B. 35 Bom. 342 

See PuTNi . . . 15 C. W. H. 5 

See Sale . . . 15 C. W. H. 648 

BEHAMIDAB. 

See Vendor and Purchaser. 

I. L. B. 35 Bom. 269 

BBHGAL ACTS. 

1859— XI. 

See Revenue Sale Law. 

, 1870— VI. 


BEHOAL ACTS— 

1876— VI. 

See Chota Nagpur Encumbered Es* 
TATES Act. 

VIT. 

See Land Registration Act. 

VIII. 

See Estates Partition Act. 

1880— IX. 

See Bengal Cess Act. 

1882—11. 

See Bengal Embankment Act. 

1884— III. 

See Bengal Municipal Act, 

1897— V. 

See Estates Partition Act. 

1898— III. 

See Bengal Tenancy Amendment Act. 

1899— III. 

See Calcutta Municipal Act. 

1903— m. 

See Bengal Motor Car and Cycle Act. 
1906— IV. 

See Central Provinces Land Revenue 
Amendment Act. 

1908— VI. 

See Chota Nagpur Tenancy Act. 

1909— III. 

See Chota Nagpur Encumbered Es- 
tates Amendment Act. 

BENaAL EMBANKMENT ACT (BENa 
II OP 1882). 

s. 76, els. (a), (6). 

See Embankment. 

I. L. B. 38 Calc. 413 

BENGAL MOTOR CAB AND CYCLE 
ACT (BENG. Ill OP 1903). 

ss. 3, 4. 

See Motor Cab , I. L. B. 38 Cale. 415 

BENGAL MUNICIPAL ACT (III OF 
1884). 

— ss. 6, 15, 103, 105, 

See Munioipal Election. 

I. L. B. 38 Cale. 601 


See Chowkidari Act. 
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3E3SraAD MUNICIPAL ACT (III OP 

1884) — concld. 

s. 321 — Bengal Municipal Act {III of 

1884), ss 321, ^22 — Latnne tax, assessment when 
ultra tires — Valuation of premises for purposes of 
assessment. The assessment and levy of latnne 
tax when no scale for the levy thereof has been 
fixed by the Commissioners at a meeting as en- 
joined by s 321 of the Bengal Municipal Act would 
be ultra vires. The meaning of the proviso to 
s. 322 of the Act is that when a shop-keeper lives 
elsewhere, and pays latrine tax for his house he shall 
not be made to pay again for his shop unless the 
shop contains a privy or cess-pool Where the 
owner of the house lived in the upper storey 
thereof and let out eight shops in the verandah of 
the ground floor, none of which weie thus occupied 
by himself : Held, that he could not claim exemp- 
tion under the proviso to s. 322, and the house 
including the shops was liable to be valued for the 
purpose of the assessment of latrine tax- Bbchxj 
Ram V. The Chaibmait, Chapba Municipality 
(1911) 15 C. W. N. 519 

BENG-AL BBGULATIONS. 

— 1783~XV, s. 10. 

See Mobtgage , I. L. B. 33 All. 97 

• 1825 — ^VI — s. 2 — Joint Magistrate 

. — Jurisdiction — Criminal Procedure Code, s. 435 — 
Power of Sessions Judge to make reference It is 
only the Collector who can take action and 
impose a fine under Bengal Regulation VI of 1885. 
A Joint Magistrate has no jurisdiction under s. 2 
of the Regulation, even though the case may 
have been made over to him by the District Magis- 
trate. Empbeob V. Muhammad Alam (1910) 

I. L. B. 33 All. 84 

BENGAL TENANCY ACT (VIII OP 

1885) . 

ss. 3 (5), 104, 107. 

See Rent . I. L. B, 38 Calc. 278 

1, s. 5 — Tenure-holder or raiyat — Con- 

struction of lease — Presumption In deciding the 
question of the character of a holding not 
only the origin of the tenancy but also the 
subsequent conduct of the parties should be 
taken into consideration* IJ^ere the original 
area of the lands taken w^as considerably more 
than what could be cultivated by the tenant 
himself or by members of his family or by hired 
servants or with the aid of partners, and the tenant 
himself was not a member of the cultivating class 
and where subsequent settlements were also of 
large areas and the total area held by the tenants 
exceeded 1,300 bighas • — Held, that these circum- 
stances led to the conclusion that these lands were 
taken for the purpose of settling tenants on them 
and that the lease was a tenure. Where a lease 
stated “ you shall enjoy the jungle lands on bringing 
the same under cultivation and on causmg the same 
to be held in jote by other persons Held, that 
there was nothing in these words to render it im- 


BENGAL TENANCY ACT (VIII OP 

lSB^)~contd. 

s. 6 — concld, 

probable that it was intended that the land should 
be brought under cultivation by establishing ten- 
ants thereon Midnapub Zemindaby Co . Ld , v. 
Sham Lal Mitter (1910) . 15 C. W. N. 218 

2. — s. 5 (5) — Bengal Tenancy Act, s. 5 

(5) — Tenure-holder or raiyai — Original terms, when 
unambiguous, if may be altered by conduct 
Where the terms of the original lease are not 
ambiguous the question whether the tenant is a 
tenure -holder or a raiyat must be determined from 
those terms and without reference to the subse- 
quent conduct of the parties. The nature of the 
tenancy cannot be altered by the subsequent con- 
duct of the parties to the detriment of under- 
tenants Pbomotho Nath Kumab v Nilmant 
Kumab (1911) . . . 15 C. W. N. 902 

3^ Brroneous entry 

in Settlement Pent Boll as to tenants status^Suit by 
tenant for declaration of status — Limitation — Tenure- 
holder or raiyat, tenant whether — Original purpose 
ascertained, evidence of subsequent conduct and sur- 
rounding circumstances to show change of purpose 
whether admissible — Change of status by agreement — 
Area, presumption from — Rebuttal Held, that the 
tenant who was admittedly in occupation of 1,815 
bighas of land had succeeded in rebutting the 
presumption under s 5 (5) of the Bengal Tenancy 
Act and established that he was an occupancy 
raiyat. Per N. Chatteejea, J — It is only in cases 
where the terms of the lease creating the tenancy 
are ambiguous or in cases where there is no written 
lease and it is not clear what the original purpose 
of the tenancy was, that the Court should look into 
the subsequent conduct of the parties and sur- 
rounding circumstances to determine the nature of 
the tenancy. Once, however, the original grant is 
clearly shown to be raiyati by a lease unambiguous 
in its terms, or by other evidence where there is no 
written lease, the mere fact that the tenants 
subsequently sublet the land would not alter the 
character of the tenancy. There is nothing to pre- 
vent the landlord and tenant notwithstanding the 
existence of an unambiguous lease to alter the ori- 
ginal nature of the tenancy by agreement, and there 
may possibly be cases where subsequent conduct 
may be sot up as evidence of such agreement. 
But where no such agreement is set up and it is 
clearly proved that the land was originally acquired 
by the tenant for cultivating it himself or by hired 
servants or by members of his family, the character 
of the tenancy is not affected by the mere fact that 
the land was subsequently let out to tenants. 
Midnapur Zemindary Go., Ld , v. Sham Lal Mitter, 
15 C. W. N. 275, explained Rbomod4.Nath Roy 
V. Asieuddin Manual (1911) . 15 C. W. N, 896 

ss. 6 (5), 116. 

See Landlobd'^and Tenant. 

1. L. B. 38 Calc. 432 
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JBETSTGAL TEUANOY ACT (VIII OP 
1886) — contd. 

s, 7 — Lease for reclamation of jungle — 

JRate fixed in perpetuity, rent varying with area — 
L^ature of tenancy, question of law — Enhancement. 
Where a lease, found to be heritable, contained a 
stipulation providing for assessment of additional 
rent for excess lands found on measurement, 
at the rate of 5 as. 4 p. per bigha (the rate 
fixed for the lands leased), and was from time 
to time renewed as additional areas were re- 
claimed and included in the lease, subject to 
the same stipulation, and in this way the same 
rate of rent prevailed fer over 60 years, though 
the total rent went on increasing with the increase 
in the area, and it appeared that during this time 
there was one instance of transfer and several of 
•succession * — Held, that the proper inference to be 
dravm was that the rate of rent was permanently 
fixed. Robert Watson Go. v Radha Nath Bingh, 
10 L J. 572, referred to. That the rate being 
fixed by contract, no enhancement could bo allowed 
under s. 7, Bengal Tenancy Act. The question as 
to the nature of the tenancy was a question of law. 
Sulatu Das v. Jadu Nath, 8 C. W. N. 774. Ram- 
DAYAL Gim V. Midnapur Zemindary Co , Ld 
(1910) 15 C. W. IS" 263 

ss. 7, 30. 

See Bengal Tenancy Act, s. 188. 

I. li. R. 38 Calc. 270 

s. 52 — Civil Procedure Code {Act V 

of 1908), 0. XLl, r. 12 — Appeal if maybe limited to 
specified grounds — Jurisdiction of Appellate Court 
— Bengal Tenancy Act {VIII of 1885), ss 62, 
105 and 106 — Enhancement of rent for increase 
of area within specified boundaries — Increase of 
area, proof of In a suit for enhancement of rent 
on the ground of any mcrease in area, the landlord 
must prove the area for which rent has been pre- 
viously paid as well as the area now held by the 
tenant and that such area is in excess of the ongmal 
area. Where, therefore, a landlord proved that 
lands were once measured according to a known 
standard, that the rent was assessed on that mea- 
surement, that th^ area as well as the rent payable 
was entered in the habuhyats and that the area of 
the lands measured by the same standard is in ex- 
cess of the original area : Held, that unless it is 
established that the rent payable was a consolidated 
rent for lands vuthin specified boundaries irrespec- 
tive of the precise quantity, the landlord was en- 
titled to claim additional rent. Gouri Pattra v 
H. R Reily, 1. L. R. 20 Calc. 579 ; Rafendra Lai 
Coswami v. Chunder Bhusan, 6 C. W. N. 318, 
explained and distinguished Rajendra Lai Oos- 
wami V. Chunder Bhusan, 6 0. W. N, 318, Surja- 
leant V. Baneswar, I. L R 24 Calc. 251, Rajhumar 
V. Ram Lai, 5 G. L. J. 638, referred to. T^ere it 
is specifically shown that the area of a land was 
ascertained by measurement and rent assessed on 
such measurement, the mere fact that boundaries 
of the land are mentioned in the hibuliyat does 
not exclude the operation of s. 52, Bengal Ten- 
ancy Act. In settling additional rent for increased 


BE15TG-AL ACT (VIII OP 

1885) — contd. 

s. 52 — condd. 

area it is open to the Settlement Officer in consi- 
deration of possible errors in the original measure- 
ment to allow the enhancement at a somewhat 
reduced rate. Ltjkhi Narain Serwoji v, Sei 
Ram Chandra Bheiya (1911) . 15 C. W. IIS’. 921 

s. 60. 

See Land Registration Act (VII of 
1876), ss 78, 81. 

I. Ii. R. 33 Gale. 512 

s. 105. Where in a proceeding under 

s. 105, Bengal Tenancy Act, questions are raised 
and decided which properly fall within s. 106, a 
second appeal lies Pirthee Chand v Basarat 
All, /. L. R. 27 Calc 30, followed. Lttkhi hlARAiN 
Serowji V. Sri Ram Chandra Bhuiya (1911) 

15 C. W. N. 921 

1, s, 106 — Bengal Tenancy Act 

{VIII of 1885), ss 103B, 106, 109, 111 A— Record^ 
of -rights — Suit to declare entry erroneous and for 
establishment of tHle — Maintainability. The failure 
of a person to institute a suit under s. 106 of 
the Bengal Tenancy Act for correction of an entry 
in the record -of -rights is no bar to his instituting 
a suit m the Civil Court for the establishment 
of his title. Jogendra Nath v. Krishna Pramada, 
12 G. W. N. 1032 s.c I L. R 35 Calc. 1013, 
distinguished Gulab Misser v. Kalanand Smgh, 
12 C. L J. 107 ' sc 14 G W. N. 884, and Pemdab 
Dowari v. Ananda Kisun, 14 C. W. N. 897, re- 
ferred to Mhkti Nath Thaktjr v. R imeswar 
Singh (1910) . . . 15 C. W. INT. 57 

2. Suit under, proper 

scope of — Suit for ejectment if can he brought 
under this section. Where plaintiff not only seeks 
for the correction of an entry in the record-of- 
rights in favour of the defendant but also for 
recovery of possession from the latter who, he 
concedes, has been in possession from before the 
date of final publication — Held, that^ these rehefs 
could not properly be secured by a suit under 
s. 106, Bengal Tenancy Act, and the proper course 
for the plamtifi was to bring a civil suit As be- 
tween landlords of neighbouring estates the only 
question that can be raised in a proceeding under 
s 106 IS as to possession at the date of the final 
pubKcation. Mohunt Padmalah Ramamtj Das v, 
Luhmi Ram, 10 O. W. N. 8, and Jogendra Nath Ray 
V. Krishna Pramoda Dasi, 12 0. W. N 1032, re- 
ferred to. Kali Shndari Debya v Gtrija Sankar 
SANYALimi) . . . 15 0.W.N. 974: 

— s. lllA, Where no question as to en- 

try of a rent settled or an omission to settle rent is 
concerned a suit by a tenant for a declaration that an 
entry in the record-of-rights describing him as a 
tenure-holder is erroneous and for a declaration that 
he IS an occupancy raiyat is not a suit under s, 104H 
but falls within the category of smts alluded to in 
the proviso to s. Ill A of the Bengal Tenancy Act 
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BENGAL TENANCY ACT (VIII OE 
1885) — contd» 

s. lllA — concld. 

and may be brought witbm 6 years. Peamada 
Nath Ray v AsiEtrDBi Mondal (1911) 

15 C. W. N. 896 

s. 153 — Rent’decree — Order in exe- 
cution 'passed by officer not specially authorised^ if 
appealable — parte decree set aside on deposit — 
Money deposited to be applied in satisfaction of decree 
ultimately passed in landlord's favour. A decree for 
rent was passed by an officer empowered to exercise 
final jurisdiction in the matter under s. 153 of the 
Bengal Tenancy Act : Eeldy that the section is no 
bar to an appeal from an order passed in execution 
of the decree by an officer not so empowered. Whe- 
ther an appeal lies or not must he determined with 
reference to the qualification of the officer who pass- 
es the order against which the appeal is preferred. 
Sheo Pass ah Ray v Bisheh Paegash Naeaih | 
(1911) . . . 15 C. W. K*. 760 

— s. 153 A. Although s, 153 A of the 

Bengal Tenancy Act does not specifically prescribe 
the mode of apphcation of the money deposited by 
the person at whose instance the ex parte decree has 
been set a.side, the Legislature clearly intended 
that the landlord, in whose favour a decree is 
ultimately made on the retrial, should apply the 
sum deposited by the judgment-debtor to his credit 
towards satisfaction of the decree and execute the 
decree for the balance left, if any. Sheo Paesan 
Roy V Bbshen Paegash Naeain (1911) . 

15 C. W. BT. 760 

ss. 164, 165, 167 ‘ 

See Mortgage . I. L. B. 38 Calc. 923 

s. 170 — Civil Procedure Code (Act V of 

1908), 0. XXI y r. 4 — Claim, if may be preferred 
on attachment under rent decree — Bengal Tenancy 
Act (VIII of 1885 and I of 1907, B C ), ss 107, 
148 A, 15 8 B — Suit by co-sharer landlord for rent due 
to him when other co-sharers made parties — Decree 
in, if for entire rent due — Notice to other co-sharer 
before execution, when to be given. Where some of 
the co -sharer landlords brought a suit for the 
amount of rent due to them, making the remain- 
ing co -sharer a party to the suit and affirmed 
that they had been unable to ascertain whether 
any sum was due to the remaimng co-sharer and 
undertook to increase their claim and pay addi- 
tional Court-fee if any sum was due to the 
other co -sharer : Held, that it was a suit for the 
entire amount due for the holding within the mean- 
ing of s. 170 of the Bengal Tenancy Act Held, 
further, that at any rate, in the circumstances of 
the case, the plaintiffs could proceed with then: suit 
under s. 148A, Bengal Tenancy Act, and the decree 
obtained in such suit would under that section have 
the same effect as a decree in a suit brought by 
the entire body of landlords for rent. 0 XXI, r. 
58 of the Civil Procedure Code had therefore no 
application to the case and a claim made under it 
could not be allowed. The absence of a notice 
under s. 158B, sub-s (2), was immaterial as the 


BEN-GAIi TEISTANCY ACT (VIII OE 

1885) — contd. 

, s. 170 — concld. 

notice if not served might he served before sale. 
Nahda Lal Chowdhhei v. Kaba Chahd Chow- 
DHUEI (1910) \ . . . 15 C. W. ]N. 820 

s. 171. 

See PuTHi Regulatioh, s. 13, cl (4). 

15 C. W. 3sr. 404 

1. ■ Civil Procedure 

Code (Act V of 1908), s. 47 — “ Mepresentaiive ” 
— Unrecorded co-sharer, if representative of re- 
corded co-sharer — Bengal Tenancy Act (VIII of 
1885), s 178, order under, when appealable An 
unrecorded co-sharer in a tenancy sold in exe- 
cution of a rent decree against the recorded co- 
sharer is not a representative of the recorded co- 
sharer within s. 47 of the Civil Procedure Code. 
Asgar Ah v. Asaboddin, 9 C W N. 184, distin- 
guished. It cannot be laid down generally that an 
order under s. 173 of the Bengal Tenancy Act is m 
no case appealable. Whether an appeal will he or 
not will depend upon whether the question relates 
to the execution of the decree and whether it is 
between the parties to the original suit or their 
representatives so as to bring the order under s. 47, 
Civil Procedure Code. Joy Tara v Prah Kbisto 
Seal (1910) . . . 15 C. W. NT. 612. 

2. = Co-tenant paying 

decree for rent if can have hen on co-tenanfs 
shares. The interest of a co-tonant is void and 
not voidable on sale. Where, therefore, m order 
to save the holding a co-sharer tenant paid up the 
amount due on a rent decree from his co-tenants, 
he acquired no hen on the share of his co-tenants. 
Ashtjtosh Chose v. Abinash Chandra Chow- 
DHURI (1911) . . . . 15 C. W. BT. 782 

— s. 188 — Suit for enhancement of rent 

— Suit by one co-sharer making defendants other co- 
sharers who refused to 'join as plaintiffs — Meaning of 

act together'^ — Suit for arrears of rent — Suiis ex- 
pressly authorised by Bengal Tenancy Act — Suits not 
requiring authority of Act — Bengal Tenancy Act, ss. 7 
and 80. The mstitution of a suit for enhancement 
of rent, being a suit authorised by the Bengal' 
Tenancy Act (VIII of 1885), is something which 
“ a landlord is required or authorise to do ” under 
the Act within the meaning of s. 188, and conse- 
quently a thing in which all the “ joint landlords ” 
must “ act together,” that is, take common action. 
Such a suit, therefore, is only properly framed 
when all the joint landlords are made plamtiffs. 
It is not sufficient for one or some of the joint land- 
lords to sue as plaintiff or plamtiffs and make those 
who refuse to join with him or them defendants in 
the suit. Pramada Nath Roy v Ramarhi Kania Roy, 
J. L R. 85 Calc 881 L. R. 35 I. A. 73, distin- 
guished. It is otherwise with a suit for arrears of 
rent, the bringing of which is not a '"thing which 
the landlord is, under the Bengal Tenancy Act, 
either required or authorised to do. Bent in arrear 
IS a debt the right to recover which arises under the 
general law, and does not require the authority of 
the Bengal Tenancy Act ; and that Act does not 
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BEITGAL TEISTAN’CY ACT (VIII OP 
1885) — concld' 

s; 188 — concld. 

authorise such a suit, though, on a decree being 
obtained, consequences may follow which result 
from the provisions of the Act, and from those 
provisions alone. Jatindua Nath Chowdhui v. 
Peas ANN A Kumae Baker jeb (1910) 

I. li. B. 38 Calc. 270 

BBINGAL TEWAlSrCY AMEINDMEI^T 
ACT (BEING. Ill OE 1898). 

s. 9. 

/Sec Bent . I. L. B. 38JCalc. 278 

BEQUEST 
to a class — 

See Hindu Law — ^Will . 

I. Ii. B. 38 Calc. 468 

I to daughters on marriage — 

See Will . . . 15 C. W. IT. 121 

BHAGDABI AIND INABYADABI ACT 
(BOM. V OP 1862). 

s. 3 — G%v%l Procedure Code {Act XIY 

of 1882), s. 424 — Smt against Government — Notice — 
Mortgage of a narva — Collector declaring the mortgage 
invalid^Suit against Collector without notice. The 
plamtifE filed a suit against the Collector of Kaira 
to obtain a declaration that an order passed by that 
officer under s. 3 of the Bhagdari and Narvadaxi 
Act (Bombay Act V of 1862), declaring some 
mortgages in plaintiff’s favour nuU and void, was 
inoperative. No notice was given to the defendant 
as provided for by s. 424 of the Civil Procedure 
Code of 1882 : — Hdd, that the notice required by 
s. 424 of the Civil Procedure Cbde of 1882 was ne- 
cessary to be given ; for the declaration was a dis- 
tinct act of the Collector, done in the exercise of a 
statutory power and therefore m his official capa- 
city. Per Curiam. — The true test of an action 
for the purposes of s. 424 is whether the wrong 
complamed of as having been done by the pubhc 
officer sued amounts, first, to a distmct act on his 
part, and secondly, whether that act purported to 
have been done by him m his official capacity 
Both these elements must combme to render neces- 
sary the giving of notice under s. 424 as a condition 
precedent to suit.” Chhaganlal Kishoeedas v. 
The Collector of Kaira (1910) 

I. L. B. 35 Bom.' 42 

BIB. 

permission to, at sale — 

See Appeal . I, L, B. 38 Calc; 717 
15 C. W. NTs 862 

BILIiS OP SALE ACT, 1878, 

s. 8, 

See Civil Procedure Code, 1908, s. 115 

I. L. B. 35 Bom. 516 


BOABB OP BEVENUE. 

See ^Mandamus . I. L. B. 38“Cale. 553 

BOABB OP BEVENUE BULES. 

See False Evidence . 

I. L. B. 38 Calc. 368 

BOMBAY ACTS. 

1862— V. 

See Bhagdari and Narvadari Act. 

1869— XIV. 

See Civil Courts Act (Bombay). 

1874— III. 

See Hereditary Offices Act. 

1879— V. 

See Land Revenue Code (Bombay). 

XVII 

See Dekkhan Agriculturists’ Relief 
Act. 

1888— VI 

See Gujarat Talukdars’ Act. 

1901— III 

See District Municipal Act (Bombay). 

1906—11. 

See Mamlatdars’ Courts Act. 

BOMBAY LA3NB BEVEINUE COBE (V 
OP 1879). 

/8ee Land Revenue Code, Bombay. 

BOBTA-PIBE BUBCHASEB. 

See Hindu Law — Endowment. 

I. L. B. 38 CalCa 526 

i8ee Mahomedan Law — ^Minor. 

I. L. B. 35 Bom. 217 

BOKB. 

See SucocESSiON Certificate 

X L. B. 38 Calc. 182 

BBEACH OP COTTTBAOT. 

— by vendor — 

See Vendor and Purchaser. 

I. L. B. 38 Calc* 458 

BBEACH OP THE PEACE. 

See Prohibitory Order. 

I. L. B.138 Calc. 876 

See Security for good behaviour. 

I. L. B. 38 Calc. 156 

BBIBEBY. 

imputation of — 

See Sedition . I. L. B. 38 Calc, 214 


C 
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BuiiiDiisra 

See Cantonment Land. 

16 C. W. isr. 909 

See Disthict Municipal Act (Bombay). 

I. Ii. B. 35 Bom. 236 ; 412 

BtnN’BEIiKHABTD ENCUMBEBED 

ESTATES ACT (I OE 1908) 

s. 13 — Sub-mortgage by usvfructuarg 

mortgagee — Coienant to indemnify sub-mortgagee if 
dispossessed — Effect on such covenant of mortgagors 
talcing adiantage of the provisions of the Biindelkhand 
Encumbered Estates Act, 1903 The mortgagee in 
possession under a usufructuary mortgage executed 
a sub -mortgage of his mortgagee rights and co- 
Yenanted with the sub -mortgagee that if during 
the period of the mortgage the property mort- 
gaged, in any year, by any reason, should pass out 
of the possession of the sub -mortgagee, or the 
mortgage -deed for any reason should be declared 
to be invalid, he, the executant, would be hable 
to pay the loss sustained by the moitgagee. The 
mortgagors took advantage of the provisions of 
the Bundelkhand lEncumbered Estates Act The 
mortgagee took no steps under the Act to reahze 
the amount due to him on his mortgage The sub- I 
mortgagee did prefer a claim, but it was rc]ected, 
and he did not appeal against the special Judge's 
order rejectmg it. The sub-mortgagee was ejected 
from the mortgaged property, and thereafter his 
sons sued the mortgagee on his covenant, claiming 
damages on account of his ejectment Held, that 
the suit was not barred by reason of anything con- 
tamed in the Bundelkhand Encumbered Estates Act, 
1903. Gaya Pbasad v, Ganga Bishan (1910) 

I. L. B. 83 All. 138 

BUBBEBT OE BBOOE. 

See District Municipal Act (Bom. Ill 
OP 1901), SS. 60, 54. 

I. L, B. 35 Bom, 492 

See Evxdpnce . I, L. B. 83 All 483 

See Hindu Law — Joint I’amily 

I. L. B. S3 All. 677 

See Hindu Law — ^Lecal Necessity. 

1. L. B. 88 Calc. 721 

See Hindu Law — ^Widow. 

I. L. B, S3 All. 342 

See Jurisdiction, 

I. L. B. 35 Bom. 264 

See Negotiable Instruments Act, s. 98. 

I. L. B. 33 All 4 

See Transpbe , 15 C, W. l!7. 963 

See Will , . 15 C. W. IST. 177 

— — — — — Beversioner, declara“ 

torg suit by, to set aside alleged adoption — Onus 
on adopted son, whether reversioner entitled to imme- 
diate possession or only to declaration. Where a 
reversioner, during the lifetime of the widow on 
whose death he will be entitled to possession, sues 
for a declaration that an adoption alleged to be 


BTTBDEBT OF PBOOE—concZd. 

made by her is invalid and his right as reversioner 
is not impeached, the burden will be on the party 
relying on the adoption to prove its validity as it 
w’ould be in the case where the reversioner sues for 
immediate pos^session Asharfi Kunwar v. JRup 
Ghand,l L. B. 30 All. 197, dissented from. Baja- 
GOPALA Eeddy V . Nattu Govinda Beddi (1910) 

I. L. B. 34 Mad. 32^ 

BUBOADAB. 

See Speciptc Reliep Act, s. 9. 

15 C. W. N. 956 

BUSTEE LABTD. 

Oioner of buoiee — 

Receiver — Liability of actual owner to cairy out 
bubtee improvements when his estate is under a 
Receiver appointed by the High Court — Calcutta 
Municipal Act (Beng. Act III of 7899), s. 408. 
When a notice under s 408 of the Calcutta Muni- 
cipal Act has been served on the actual owner of 
an estate m the hands of a Becciver appointed by 
the High Court, he is hable under the section as 
such, and not the Receiver, to carry out the re- 
quisitions made therein. It is incumbent on the 
owmer m such a case to request the Receiver to- 
comply with the notice, after taking the directions 
of the Court, and on the latter’s failure to do so he 
should himself apply to the High Court makmg the 
Receiver a party. If the Court refuses the appli- 
cation, the owner would be enabled to satisfy the 
Magistrate that he had used all diligence to carry 
out the requisitions, and m the event of a convic- 
tion the penalty would be merely nominal If the 
owner is helpless m the matter the General Commit- 
tee may proceed under the section against the 
occupiers. Parker v. Inge, 17 Q. B. D. 584, re- 
ferred to. A Receiver appointed by the High 
Court is not the ‘ ‘ owner ’ ’ of the premises he holds 
as such, nor is hean“ d-gent or trustee ” within 
the definition of the term in s. 3 (32) of the Calcutta 
Municipal Act. Pink v. Corporation of Calcutta, 
I. L. B. 30 Calc. 721, followed Corporation or 
Calcutta v. Hazi KIassim Aripe Beam (1911) 

I. L. B. 38 Calc. 714 


c 

CALCUTTA MUlSriCIPAL ACT (BENG, 
III OE 1898). 

s, 3^ el. 29 — Nuisance, what is. Where 

the owner of a bustee in which there were certain 
private streets put up certam posts on his property 
which had the efi'ect of preventing the wheel tra:ffio 
passing through the bustee in certain directions, 
with the result that thereby the cleansing of the 
bustee became more expensive to ihe Municipahty 
and more inconvenient to its officers. Held, that 
the owmer did not thereby cause a nuisance under 
the Calcutta Municipal Act, so long as he did not 
interfere with the elective cleansing of the bustee. 
Nabendra Naipc Mitterv. Chairman, Corpora- 
tion OF Calcutta (1910) . 15 C. *W*. N. 100 
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CALCUTTA MTJinClPAL ACT (EEWQ. 

XXX OF 1809)“— coTj^ci. 

— s. 151, cl. (b) — Boundary wall, if huild- 
ing and assessable, with rates — Statutes, interpretation 
of — Interpretation first placed on it by those whose 
duty is to execute it, value of Held, on a considera- 
tion of various provisions of the Calcutta Municipal 
Act, that a boundary or compound wall is not a 
“ building ” within the meaning of s 151, cl (6), 
of the Calcutta Municipal Act and is not liable to 
assessment of rates as such. Corporation of Cal- 
cutta V Jogeshwar Laha, 8 C. W. N, 487, referred to. 
Courts in construing a statute will give much weight 
to the interpretation put upon it at the time of its 
enactment and since by those whose duty it has 
been to construe, execute and apply it, though 
such interpretation has not by any means a con- 
trolling eSect upon the Courts and may, if occasion 
arises, have to be disregarded for cogent and per- 
suasive reasons. Baleshwar v Bhagirath, 1. L, B. 
35 Calc 701 s c. 12 C. W, N 657, Evanturel v 
Bvanturel, L B 2 P. C 462, referred to. Corpora- 
tion OP Calcutta v. Benoy Krishna Bose (1910) 

15 C. W. isr. 84 

s. 299 — “ Place lawfully set apart by 

Municipality for discharge of drainage ” — Private 
common dram of the landlord in a bus tee, right of 
Municipality over. The private common dram of 
the landlord of a bustee set apart for the discharge 
of drainage, cannot be presumed to be a “ place 
lawfully set apart for the discharge of drainage ’ * 
as contemplated by s. 299 of the Calcutta Muni- 
cipal Act. In a case under s. 299 there should be 
no presumption as to the statutory powers of the 
Corporation A place lawfully set apart for the 
use of the pubhc by the Corporation must be a 
place over which the Corporation have acquired, 
by some procedure under the statute, a right to 
make use of private property as a public drain. 
Gobinpa Chandra Addy v Coepor4.tion of 
Calcutta (1910) , . . 15 C. W. N. 412 

I. Xj. E. 38 Calc. 268 

ss. 299, 574. 

See Drainage . I. Ij. E, 88 Calc. 268 
s. 341 — Coping — Fixture, a pr object- 
ing verandah supported by beams of the house, if is. 
A copmg of a house which forms an integral part 
of it being supported by the beams of the adjoining 
room is not a fixture within the meaning of s 341, 
Calcutta Municipal Act Barada Prasanno B-oy 
Chowdhury V, Corporation of Calcutta (1911) 

15 C. W. 17. 730 

ss. 374, 376 — Application for execu- 
tion of worJc neither granted nor refused — Remedy — 
Imprisonment m default of payment of fine, whether 
legal under the Act — Offence under the Municipal 
Act whether falls within s 64 of the Penal Code {Act 
XLV of 1860) S. 374 of the Calutta Municipal 
Act is governed hy s. 376. When the Chairman 
does not refuse or grant permission to execute any 
work, the only remedy of the applicant for such 
permission is to apply to the General Committee by 
a written request for permission to execute the work. 
The applicant^could not under the law prefer an ap- 


CAIiCUTTA M1J17TCIPAL ACT (BEISTG, 
XIX OF 1899) — concld, 

s. 374 — concld, 

peal to the General Committee unless the Chairman 
has refused permission. There is no authority 
under the Calcutta Municipal Act to impose im- 
prisonment m default of payment of fine, at any 
rate for such offences to which a daily penalty is 
assigned in addition to the substantive fine. 
Semhle All offences under the Calcutta Muni- 
cipal Act may not be ‘ ‘ offences ’ ’ within the 
meaning of s. 64 of the Penal Code. Basanta 
Kumari Debi V. The Corporation of Calcutta 
(1911) .... 15 C. W. 3Sr. 906 

s. 408. 

See Bustee Land I. Xi. E. 38 Calc. 714 
s. 632. 

See Kuisanob . I. Ij. E. 38 Cale. 296 

OAETTOXIMElSrT. 

See Adverse possession. 

I. Ij. E. 33 AE. 229 

CANTONMENT LAND. 

Eesumption by Government — Can- 

tonment, land and building in — Tenants if owners 
or licensees — Permission to build, effect of — Long 
possession — Presumption of oicnership if arises — 
Compensation. On the question whether the appel- 
lants’ house situated withm the Poona Cantonment 
was held by the appellants in proprietary right 
or under the mihtary or cantonment tenure so as 
to he resumable by the Government at their 
pleasure subject to the payment of compensation 
for buildings erected by the tenant ; Held, that, 
assuming that the house existed at or before the 
time the cantonment was formed, there was, 
under the circumstances of the case, a strong 
probabihty that the owner was duly compensated 
along with other proprietors for the change in 
his position as owner to that of hcensee. That 
permission to build bungalows though frequently 
given did not carry with it any sort of pro- 
prietary right and the buildings were hable to 
expropriation at a price to be fixed by the autho- 
rities. That, in the circumstances, mere possession 
or occupation of the bungalows on the site raised 
no presumption that the appeUants or their pre- 
decessors m title were owners in fee. That the 
appeUants were mere licensees and the land in 
question had been lawfully resumed by Govern- 
ment. Ghaswala V. The Secretary of State 
FOR India (1911) . - 15 O. W. N. 909 

OAEEIEES ACT (III OF 1865). 

ss. 6, 8, 9. 

See Common Carrier, liabilities of, 

I. L. E. 38 Calc 28 

s. 10. 

See Common Carriers. 

I. L. E. 38 Cale. 50 

0 2 
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CAUSE OE ACTION. 

See Maliciotjs Prosecution. 

I. L. B. 38 Calc. 880 

See Res judicata I. L. B. 34 Mad. 97 

See Secretary oe State eor India. 

I. E. B. 38 Calc. 378 

See Specieic Relief Act (I of 1877), 
s. 42 . I. Xi. B. 33 All. 430 

1. Amendment of plaint — Secre- 

tary of State for India in Council — Action in 
tort — Notice of suit^Civil Procedure Code {Act V 
of 1908)^ s. 80 — Amendment of plaint ^ when not 
permissible — Leave to withdraw Where notice of 
an action against the Secretary of State for India 
in Council required under s. 80 of the Civil Proce* 
dure Code, x^ointed to a suit based on negligence, 
and the original plaint proceeded on that basis, 
and it 'was subsequently sought to amend the 
plaint by setting up a cause of action based on 
nuisance : — Held, that such amendment of the 
plaint could not be permitted. Leave to withdraw 
suit granted. McInebny u. The Secretary of 
State fob India (1911) . I. L. B. 38 Calc. 797 

2, Vendor and purchaser — Bight 

of vendor to sue purchaser for default in paying credi- 
tors as agreed in the sale, A vendor has a cause of 
action against the purchaser, when the latter com- 
mits default in paying the creditors of the vendor, 
as directed in the sale deed. It is not necessary to 
maintain such a suit that the vendor should show, 
that he has sustained damage at the date of suit. 
Dorasinga Thevar v, Arunachallam Chetty, L L, B. 
23 Mad Ml, followed. Dorasamy Thevan v. 
Lashmana Chetty, 14 Mad. L, J. 285, not approved. 
Ansub Subba Nayudu v. Bathula Bee Bee 
Sahiba (1910) . . I. 1j. B. 34 Mad. 479 

OElSTTBAIi PBOVmCES LAISTB BEVE- 
IsTUE ACT (XVIII OF 1881) AS AM- 
ElsTDEB BY BtSiNOr. ACT IV OF 1906. 

SB. 136 H & 22, cl. (b). 

See Appeal . I. L B. 38 Calc. 391 

CESS. 

liability to — 

See Mines . 1. 1,. B. 38 Calc. 372 

CESS ACT (BEWa. IX OF 1880), 

ss. 6, 72. 

See Mines . I. L. B. 38 Calc. 372 

CHAMPEBTY AWD"MAIlTTEBrA3SrCE. 

— Agreements contrary to 

public policy — Assignment — Bight^of party to im- 
peach. Held, that there may be a valid transfer of 
property for the purpose of financing a suit upon the 
terms that the property or the proceeds realized 
from the litigation shall be divided between the 
transferor and transferee irrespective of the fact 
whether or not there was any agreement for the 
payment of consideration “ win or lose.” The 


CHAMPEBTY AISTD MAmTEBTAHCE— 

concld. 

duty of the Court in such a case is to determine 
whether or not the agreement is a fair agreement 
to supply funds and does not purport to have 
been made so as to be inequitable or for im- 
proper objects, as for the purpose of gambling 
in litigation or of injuring others by encourag- 
ing unrighteous suits Bam Coomar Coondoo v. 
Chunder Canto Mooherjee, L B. 4 I. A 23 1 L. 
B. 2 Calc 233, followed Held, also, that, al- 
though as a general rule where an assignee sues 
on his assignment and proves it, an adverse 
party cannot take the objection that there was 
no consideration, the rule is not invariable and 
would not apply where the transferor being a 
party to the htigation had never admitted the 
assignment, but on the contrary had pleaded that 
it was fictitious and without consideration. Mani 
ShanJcar Pranjiian v. Bai MuU, I. L. B. 12 Bom. 
686, followed Baldbo Sahai v. Harbans (1911) 
I. U. B. 33 AIL 626 

CHABGE. 

See Penal Code, s. 409 

I. Xi. B. 83 AIL 36 

Charge of '"conspiracy — Persons 

‘ ‘ known and unknown ’ * Where the accused were 
charged with conspiracy with persons ‘ ‘ known and 
unknown — Held, that if the persons were 
“ known ” they should be named m the charge 
Emperor v. Lalit Mohan Chuckerbutty and 
Others (1911) . I. Xi. B. 38 Calc. 569 

CHABGE OH HUSBAHD’S PBOPEBTY. 

See Jewish Law I. Xi. B. 38 Calc. 708 

CHABGES. 

■ misjoinder of — 

See Criminal Procedure Code, s. 235. 

15 C. W. H. 732 

CHABITABLE TBUSTS. 

1. ^ Trustees, acts of— When act 

of majority will he binding — Estoppel — Suit by 
some of several trustees, when sustainable — Misjoin- 
der — Form of decree The rule that in the case 
of charitable trusts the act of the majority will 
be binding on the minority only applies when 
such act is done after full opportunity given for 
mutual discussion by all the members. When the 
act IS done after mutual discussion when the minor- 
ity had an opportunity to record their dissent it will 
be the act of the whole body ; otherwise it will be 
the act of the majority alone and will not bind the 
minority. Teramath v. Lakshmt, I. L. R 6 Mad. 
270, referred to. Wilkinsons. M allin, 2 Tyrwhib 
544, referred to, A company or body of persons 
will be estopped from questioning the validity of an 
act done by some only of such body or company 
only when such persons are held out as clothed with 
authority to do the act Where such persons 
have not unlimited power to act for the body but 
only the right to act within certain hmits, the 
stranger entering into the transaction has to find 
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CHARITABLE TRUSTS— cotjcZc?. 

witliin such limits the power to transact. Where 
the remedial right does not accrue until the majority 
have after consultation signified their will, an action 
by some or the majority of the trustees, without i 
consulting the others, will not be maintainable. 
When the right to the relief claimed has accrued 
to the joint trustees, the institution of a suit by 
some only without having consulted the remaining 
trustees, even where they have not perversely 
refused to join cannot be a ground for dismissing 
the suit. Although the interests of the co -trustees 
is joint and indivisible, it is fully represented when 
they are all on the record on one side or the other. 
Peria Karu'p'pan v Valayniham GTietti, I. L B 29 
Mod -302, referred to One trustee can sue for 
redemption without consulting the other trustees 
or making them co-plamtiSs Such misjoinder is 
not fatal to the suit Karattole Bdamana v. Unni 
Kannan, 1. L. R. 26 Mad 649, referred to. The 
proper decree in such a case would be to order the 
trust property to be restored to all for the benefit of 
the cestui oui trust v. Moobthi (1910) 

I. L. R. 34 Mad. 406 

2. Madras Endowments and 

Escheats Regulation VII of 1817 — Charit- 
able Trust — The Madras Religious Endowments 
Act X of 18^3 — The Madras Local Boards Act V of 
788 't, s 51 — Religious Endowments Act — Rowers of 
Board of Revenue o.nd Taluq Board to appoint new 
trustee — Non-dismissal of old trustee. Regulation 
VII of 1817 and Act XX of 1863 are applicable to 
endowments made after the Regulation as well as to 
prior endowments. The Board of Revenue has no 
power to ignore the rights of a person lawfully in 
office as trustee and to appoint another person in 
his place without dismissing him In this respect 
there is no difference between a hereditary and 
a non -hereditary trustee who is equally entitled 
to a freehold office. The Board of Revenue is 
entitled under s 51 of Act V of 1884 to make 
over to a local bodv not only its power of superin- 
tendence but also the management of anv endow- 
ment. The Chairman, Municipal Council, Ra'jah- 
mundry v. Susurla Venhaieswarlu, 1. L R. 31 
Mad. Ill, followed. NilayathahsU Ammal v. 
TuluTc Board of Mayavar<im, 20 Mad L. J 8, 
followed. Venicatachala Rillai v The Tabuq 
Boabd, Satdapet (1911) . I. L. R. 34 Mad, 375 

CHARITY. 

See Civil Pbocedttbe Code, 1882, s 539. 

I. L. R. 36 Bom. 470 

See Mahomedan Law — ^Waef. 

I. L. B. 33 All 400 

See Tetjstees akd Mobtoagees’ Powebs 

Act . . I. L. R. 35 Bom. 380 

CHARTER ACT (24 & 25 VICT., C. 104). 
cl. 16. 

See Civil Pbocedube Code, 1882, s. 310A. 

16 C. W. H. 863 


CHARTER ACT (24 & 25 VICT., C. 104)— 

concld. 

cl. 15 — contd. 

See Civil Pbocediteb Code, 1908, s. 109. 

15 C. W. isr. 870 

See Civil Pboceddre Code, 1908, s 115. 

15 C. W H. 682 

See Lai^td Acquisitioit 

I. L. R. 38 Calc. 230 

CHEATIHCS^. 

abetment of— 

See Misjolstdeb . I. L. R. 38 Calc, 453 

CHELLAS. 

mortgage by — 

See Mortgage . 16 C. W. RT. 838 

CHITTAS. 

— — --- - — GAiZZiXS prepared for the 

purpose of distributmg the public revenue on a par- 
tition of an estate is a public document and is 
evidence of the state of aSairs then existing and 
admissible in evidence Nobend ba Kjshobe Roy 
V. Dhega Chaban Chowdhttby (1910) 

15 C. W. H. 515 

CHOTA HAGPUR EHCXJMBERED ES- 
TATES ACT (BEHG. VI OF 1876). 

gg, 3^ 12. 

See Execution of Rent Decree. 

X. L. R. 38 Calc. 288 

CHOTA HAGPXJR EISTCUMBEREB ES- 
TATES AMEHDMEHT ACT (BEHG. 
Ill OF 1909). 

s 4. 

5^ee'?ExEouTioN of Rent Decree. '' 

I. L. R. 38 Calc. 288 

CHOTA HAGPDR TEHAHCY ACT 
(BEHG. VI OF 1908). 

— s, 46 — Sale of raiyati holding — Statute 

invalidating such sale, subsequently applied to district, 
if has retrospective operation There is nothing in 
s. 46 of the Chota Nagpur Tenancy Act which was 
extended to Manbhum by Government Notification, 
dated the 22nd December 1909, to invalidate a sale 
of a raiyati holdmg in Manbhum which took place 
on the 19th August 1909, i e., prior to the extension 
of the Act to the district. Sebastian v Kuloda 
Prosad Dbogharia. (1910) . 15 C. W. H. 43 

s. 139, el. (6) — If bars possessory suit 

hy tenant against landlord — Specific Relief Act (/ of 
1877), s. 9. S 139, cl. {5) of the Chota Nagpur 
Tenancy" Act (VI of 1908, B. C.) is no bar to a ten- 
ant dispossessed by a landlord instituting a suit 
under s. 9, Specific Relief Act, for recovery of pos- 
session. The word “ application ” in that clause 
does not include “ suits.” Khettba Nath 
Ghattak V . Peru Bauri (1911) 15 C. W. H. 387 
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OHOWKIDABI ACT (BEKG*. VI OE 

1870). 

s. 1 — Ghowhidari jagir created since the 

date of settlement if liable to resumption — Suit to 
question validity of resumption — Limitation — Limi^ 
tation Act {XV of 1877), Sch. II, Art 14 — Killadari 
estate in Orissa — Chowhidan Act, if may be extended 
to such estate — Grant by sanad, if equivalent to settle- 
ment — Reg. XII of 1805, s. 33 — Reg. I of 1793, s. 8, 
cl. (4) and Reg VIII of 1793. $. 41, if apply. The 
Chowkidari Act (Beng. VI of 1870) was recently- 
applied to the plamtifi ’s zemir/dari of Killah Suk- 
inda in Orissa which the plaintifi was entitled to 
hold at a fixed jama in perpetuity under a sanad 
granted by Government in 1803 which was con- 
firmed by s. 33 of Beg XII of 1805, The tenures 
resumed as chowkidari chakran were found to have 
been mostly recent creations, so that they could not 
have been assigned by Government for the main- 
tenance of village watchmen at the date of the 
sanad or in 1806 : Held, that the Chowkidari Act 
did not apply to such lands and the resumption and 
transfer thereof under the Act were without juris- 
diction That Art. 14 of Sch II of the Limitation 
Act did not apply to the plaintiff ’s suit questioning 
the validity of such resumption and transfer The 
words * ‘ otherwise than under a temporary settle- 
ment in the definition of chowkidari chakran 
lands s. 1 of the Chowkidari Act refer to a settle- 
ment by Government, and the party who m that 
section is pointed to as assigning the land is also 
Government, such assignment taking place at the 
date of the settlement. Per WooDKOFrE, J . — 
Assummg that the grant of the sanad m 1803 was 
equivalent to a settlement by Government, as 
such settlement did not assign and did not exclude 
from assessment the chowkidari chakran land then 
existing in the plaintiff’s zemindari, such lands, 
if any, would not come under the operation of Beng. 
Act VI of 1870. Habi Chabdan Mahapatba v 
The Secbetaby oe State eor India (1910) 

15 O. W. K. SOO 

CHOWKIDAKI CHAKBAN BAND. 

See Landlord and Tenant — Chadki- 
DABi Chakran Lands. 

SeeVxjTm . . . 15 C. W. N. 6 

Besumption — Chowkidari Chakran 

land — Mortgage of zemindari before resumption and 
transfer — Accession to mortgaged property upon 
transfer — Chakran lands if become new estate. 
Whe-fcher, upon resumption by Government, chowki- 
dari chakran lands are for all purposes severed from 
the zemmdari or not, they form part of the zemin- 
dari before resumption, and a mortgage of the 
zemindari executed before the resumption would 
cover such lands upon transfer of the resumed 
chakran lands to the zemindar. There is an acces- 
sion to the mortgaged property within the meaning 
of s. 70, Transfer of Property Act. Semble : 
Chowkidari chakran lands upon resumption form 
a separate estate for one purpose only, viz., as 
being hypothecated for the chowkidari assessment. 
Otherwise it remains a part of the estate. Kashim 
Sheikh V. Prasanna Kumar, /. L. R. S3 Calc. 596, 


CHOWKIDABI CHAKBAK IiAlsTD— co7?ckZ. 

s c. 10 C. W. N. 598, disapproved. Kazi Newaz 
V. Ram Jadu, I. L. R 34 Calc. 109, s.c. 11 
C. W. N. 201, referred to Tenants found holding 
under a chowkidar for 50 years or so before resump- 
tion acquired occupancy rights and were not liable 
to be ejected by the zemindar on resumption and 
transfer to him of the chakran lands Ram Kumar 
Bhattacharjee v. Ram Neivaj, 1 L R 31 Calc 1021, 
followed Shaikh Jonah Ah v. Rakihuddin, 9 
C. W. N. 571, Krishna Kinkar Butt v. Mahanto 
Bhagaban Das, 12 C. W N 161, distinguished. 
Radha Pershad v, Budhu DasJiad, I. L R. 22 Calc. 
938, referred to Rakhal Das Mukeerjee v. 
Madhab Chandra Singha (1910) 15 C. W. K". 61 

CIVIL AISTD BEVElSrUE COITBTS. 

• Jurisdiction — Suit to set 

aside decree of Revenue Court — Matters within ex- 
clusive ‘jurisdiction of Revenue Coun. Held, that 
no suit can be entertained by a Civil Court for the 
purpose of setting aside a decree of a Court of Reve- 
nue in a matter as to which the latter Court has 
exclusive jurisdiction. Keshab Deo v. Bahon, S. A. 
No 883 of 1905, decided on the 30th of November, 
1906, and Ki&hen Sahai v. Bakhtawai Singh, 1. L. 
R. 20 All. 237, referred to. Chiranjt Lal v. Kehbi 
Singh (1910) , . . I. L. B. 33 All. 1 

CIVIL CODBTS ACT (XII OP 1887). 

ss. 18, 19, 21. 

See Mesne Profits . 15 0. W, K". 506 
s 19, 

See Mortgage . I. L. B. 33 All. 07 

CIVIL OOTJBTS ACT, BOMBAY (XIV 
OP 1869). 

s. 24. 

See Jurisdiction 1. L. B. 35 Bom. 264 

CIVIL PBOCEDXJBE CODE (ACT XIV 
OP 1882). 

s. 2. 

Appeal . . 15 C. W. IT. 862 

ss. 2, 244 (c), 294 (16), 540, 588, 

617. 

See Appeal . I. L. B. 38 Calc. 717 

ss. 10, 102 and 103 — Suit dismissed 

for default of appearance — Date fixed, not for hearing 
of case but for appointment of a guardian to a minor 
defendant only — Order of dismissal ultra vires. 
Consequent on the death of one of the defendants to 
a suit, the plaintiff applied to brmg the heirs of the 
deceased defendant on to the record, and, as one of 
them was a minor, nominated as his guardian his 
elder brother. The brother declmed to act as 
guardian, and the Court fixed a date upon which the 
pJamtiff was to appear and nommate another person 
as guardian. Upon the date so fixed the plaintiff 
failed to appear, and the Court dismissed the entire 
suit, subsequently also rejectmg an application 
for its restoration. Held, that the Court had no 
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OIVIIi PBOCBBTTilB CODB (ACT XIV 
OB 1882) — contd, 

s. 10 — concU, 

jurisdiction to dismiss the whole suit, as the only 
matter then before it was the appointment of a 
guardian to the minor defendant Deri Sahai v. 
8ARASWATI (1911) . . I. L. B. 33 All. 560 

ss 12, 13. 

See Account, suit for. 

15 C. W. IvT. 930 

s 13 — Res 'judicata^ decision of Probate 

'Court on the existence of a relationship if is — Juris- 
diction, nature of, of Probate Court — Pi abate Court, 
proceedings before, if suit. The plaintiffs having 
applied for letters of administration to the estate 
of a deceased person on the allegation that they were 
nephews of the deceased, it was found by the Pro- 
bate Court on a caveat being entered by the defend- 
ant that their relationship was not proved and 
the application was accordingly refused ; m a 
subsequent suit for the declaration of title and 
recovery of khas possession of a specific property 
left by the deceased on the allegation that the 
plaintiffs as his nephews were entitled to the same : 
Held, that the decision of the Probate Court on 
the relationship of the plamtiffs with the deceased 
was not res 'judicata as between the parties to the 
proceedings m the Probate Court. Lalit Mohan 
Das V. Bauharaman Saha (1911) 

15 0. W. IT. 1021 

ss. 13, 43 — Res judicata — Dismissal of 

suit for redemption of a mortgage — Second suit for 
redemption of another mortgage of the same properties 
— Civil Procedure Code, 1908, s. 11 , 0. 11, r 2. 
Held, that the dismissal of a previous suit for 
redemption of an alleged oral mortgage was no 
bar to the mstitution of another suit for redemption 
of a wntten mortgage in respect of the same pro- 
perties of a different date. Thrikaihat Madathil 
Raman v. Thiruthyil Knshen Nair, 1. L R. 29 
Mad. 583, followed. Ram Sahai v Ahmadi 
Begam (1910) . . I. L. B. 33 All. 302 

ss 13, 44 (b) — Suit by a Mahomedan to 

recover a portion of a house — Prior suits with respect 
to other portions — Res judicata — Gift — No estoppel 
by judgment in suit commenced after the gift — Privity 
in estate — Misjoinder of causes of action A prior 
donee of property cannot bo estopped as being 
pirivy in estate by a judgment obtained in an action 
-against the donor commenced after the gift. A 
ifiihomedan plaintiff having first claimed the pro- 
perty m suit as the heir of his father on the ground 
that his mother had no title to the property which 
she purported to dispose of by way of gift to the 
plamtiff’s daughter, cannot m the same suit 
contend that his daughter had obtained a good 
title to the property from his mother and he was 
entitled to the property as the daughter’s father. 
Mercantile Investment and General Trust Company 
V. River Plate Trust, Loan, and Agency Company, 
^[1894} 1 Ch. 578, 595, The Natal Land, etc.. Com- 
-pany v. Good L. R. 2 P. C. 132, and Naiz-UUah ‘ 


CIVIX, PBOCEBXTBE COBB (ACT XIV 
OB 1882) — contd, 

s. 13 — concld 

KhanY. Nazir Begam, 1 L.R 15 All. 108, followed* 
Abdul Alia v. Miakhan Abdul Husein (1911) 

I. Ij. B 35 Bom. 297 

— ^ ss. 13, 539 — Res judicata — Suit for de- 

claration of trust and of property comprised in it — 
Party to such suit not competent subsequentlif to deny 
existence of trust Held, that a person who had been 
a party to a suit under s. 539 of the Code of Civil 
Procedure, 1882, in which suit the existence of a 
waqf and the property comprised therem had been 
declared, was not competent in a subsequent suit 
for ejectment of the defendant from a part of the 
waqf property to plead that the property was not 
waqf. Ghazaffar Husain Khan v. Tawar Husain, 
I. L. R. 28 All. 112, referred to Manohari v. 
Muhammad Ismail (1911) . I. L. B. 33 All 752 

— ss. 80, 539 — Civil Procedure Code, 
1908, s. 92 — Waqf — Alienation of waqf property — 
Suit to set aside such alienation and for declaration 
that property is waqf — Right to sue Held, that a 
smt by two Muhammadans for a declaration that 
a certain property is waqf and to sot aside the alien- 
ation of such property by the persons in charge 
thereof is not a suit contemplated by s 539 of the 
Code of Civil Procedure, 1882, or s. 92 of the Code 
of Civil Procedure, 1908, and is maintamable with- 
out permission obtamed under s. 30 of that Code. 
Muhammad Abdullah Khan v. Kallu, I. L. R. 21 
All. 187, Jamal-ud-din v Mujiaba Husain, 1. L. R. 
25 All. 631, and Kazi Husain v. Sagun Balhrishna, 
1. L. R. 24 Bom. 170, followed. Dasondhay v. 
Muhammad Abu Nasar (1911) 

I. Xi K. 83 AU. 660 

ss. 42, 43. 

See Husband and Wife 

I li. B. 38 Calc 629 

s. 43 — Civil Procedure Code, 1908, Sch 

1, 0. II, r, 2 — Competence io give leave to omit 
remedies or split claims not limited by pecuniary 
jurisdiction of Court — Suit for surplus collections 
made by mortgagee — Limitation — Act No. IX of 
1871, Sch. n, Art, 105~~Act No. XV of 1877, 
Sch. II, Arts. 105, 109-~-Act No. IX of 1908, 
Sch L Arts 105, 109.* The competence of a 
Court to give leave to a plaintiff to omit to sue for 
a relief to which he may be entitled is not affected 
by the pecuniary value of the relief in respect of 
which such leave is sought. A suit by a mortgagor 
after the mortgage has been satisfied to recover 
surplus collections received by the mortgagee may 
be brought within three years from the time when 
the mortgagor re-enters on the mortgaged property 
under Art, 105 of the second Schedule to the 
Limitation Act of 1877 (Sch. I to the Limitation 
Act of 1908) and there is no restriction as to the 
way m which the mortgagor may obtain possession. 
Ram Dm v. Bhup Singh, I. L. R. 30 AU. 225, dis- 
cussed. Muhammad Baiyaz Ali Khan v. Kallu 
Sihgh(1910) . . 1. L. B. 38 AIL 244 
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CIVIL PEOCEDimB CODE (ACT XIV 

01* 1882) — coTi/td. 

s. 108 . 

See Limitation , I. L. R. 33 All. 264 

s. 170 — Appeal — Contempt of Court — 

Property of person in contempt sold to realize a fine, 
hut sale afterwards set aside on the submission of the 
person in contempt. No appeal lies from an order 
refiisnig to confirm a sale field by tfie Court to 
realize a fine imposed bv it for contempt under 
s 170 of tfie Civil Procedure Code, 1882 Tfie 
Court fias power to refuse to confirm suefi a sale 
if tfie fine and costs are paid in by tfie person guilty 
of contempt, and tfie Court considers tfiat tfie 
contempt is purged. Badri Prasad v. Tej Singh 
(1910) . . . I. L. R. 33 All. 68 

s, 211 — Mesne profits — Assessment — 

Principle — Trespasser settling land with tenants if 
liable only to the extent of rent realised — Joint 
liability of lessor and lessee — Joint tortfeasors. 
Mesne profits fiave to be assessed according to tfie 
express provisions of tfie Statute witfi reference 
to wfiat tfie wrong-doer received, or migfit witfi 
ordmary dilligence fiave realised, and not witfi 
reference to wfiat tfie rightful ovmer was receiving 
before wrongful eviction. Where more persons 
than one are concerned in tfie commission of a 
wiong tfie wronged person has fiis remedy against 
all or any one or more of them at his choice, fivery 
wrong-doer is liable for the whole damage and it 
does not matter whether they acted as between 
themselves as equals or one of them as agent or 
lessee of another. Held, therefore, tfiat a trespasser 
is liable jointly with fiis lessees for tfie entire 
amount of mesne profits and not merely to tfie 
extent of the rents realised by him from his lessees. 
Biresshhe Butt Chowdettry v Baeoda Peosad 
Ray Ohowdhury (1906) . 15 C. "W. IST. 825 

s. 229A. 

See Political Agent at Sikkim, Coitet 

OF . . I. L. R. 88 Calc. 859 

ss. 230, 235 — Execution of decree — 

Limitation — Application for execution whether a 
fresh application or merely a continuance of a sub- 
sisting application The subsequent application to 
execute the same decree mentioned m s. 230 of the 
Code of Civil Procedure, 1882, means a substantive 
application for execution m the form prescribed 
by s. 235 of the Code. Hence, where an application 
for execution in accordance with s 235 of the Code 
has been made within the period of limitation 
prescribed by s 230 and has been granted, that is, 
execution has been ordered in accordance with the 
prayer of the decree -holder’s application, the right 
of the decree-holder to ohtam execution will not 
necessarily he defeated, if, by reason of objections 
on the part of the judgment-debtor or action taken 
by the Court or other cause for which the decree- 
holder is not responsible, final completion of the pro- 
ceedings m execution initiated by the. application 
under s. 235 cannot be obtained withm the period 
limited by s. 230. Further applications of the 


CIVIX, PROCEDURE CODE (ACT XIV 
OE 1882)— 

— s. 230 — concld. 

decree-holder to the court executing the decree ta 
go on from the pomt where the execution proceed- 
ings had been arrested and complete execution of his 
decree would be applications merely ancillary to 
the substantive application under s 235 and would 
not be obnoxious to the bar of s. 230 Rahim 
Ali Khan v Phul Chand, 1. L. R. 18 All. 482 
followed. Ram Sarup v. Basrath Tiwari (1911) 

I. li. R 33 All. 517 

ss. 232, 266. 

See Maintenance Allowance 

I. E. R. 38 Calc. 13 

s. 238 — Limitation Act {XV of 1877), 

Arts 142 and 144 — Suit to recover possession — Dis- 
possession — Discontinuance of possession — Posses- 
sion as an agent of minors — Decree by the minois on 
attaining majority against the agent for possession of 
the properly — Decree not executed and ban ed by limit- 
ation — Agent wiongf ally disposse^sedby a third per- 
son — Money decree against the original owners — Dec- 
ree-holder seehing to attach property — Adverse posses- 
sion. N died in 1879 leavmg behind him two mmor 
sons R and D, and a mistress A The latter looked 
after the minors and managed their property. 
When they arrived at the age of majority they 
found that A claimed the property in her own right. 
In 1891, R and Z> sued A for the possession of the 
lands and obtained a decree on the 30th of August 
1892, w'hich was confirmed on appeal on the 15th of 
June 1894 This decree w^as sought to be executed 
on the 26th June 1897, but the application was 
dismissed as barred by limitation A w^as then 
wrongfully deprived of the possession of the pro- 
perty by V, w^ho sold it to B in 1908, B mortgaged 
the property to E in 1900. In the same year, the 
plaintiff obtained a money decree against R and D, 
and in execution of it he had an attachment placed 
on the property, but the attachment was removed 
in 1904 at the instance of B and E. In 1905, the 
plaintiS brought a suit for a declaration that the 
property was liable to be attached and sold m exe- 
cution of his decree against R and D. The defend- 
ants B and E contended that the suit was barred 
under Art 142 of the Limitation Act, 1877, 
inasmuch as neither the plamtiff nor his predeces- 
Bors-m -title 72 and B were in possession of the 
property within twelve years precedmg the suit. 
Held, that the suit having been brought by the 
plamtiff under s. 283 of the Civil Procedure Code 
of 1882, to establish bis right to attach and sell 
the property m dispute as that of his judgment- 
debtors R and D in execution of his money decree, 
all that he had to prove was tfiat on tfie date of 
attachment tfie judgment-debtors had a subsisting 
right to the property ; and that th'* suit must, there- 
fore, be tried as if it were a suit for possession by the 
judgment-debtors. Held, also, that as A ’s posses- 
sion must he deemed to have begun in 1879 as 
tfiat of bailiff or agent for tbe mmors R and D and to 
fiave continued as such until after they had arrived 
at tfie age of majority, and as there had never been. 
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CIVIL PBOOEDUBB CODE (ACT XIV 

OF 1882) — contd 

s. 238 — concld, 

any dispossession by of jR and D while they had 
been in possession, in a suit against A her plea of 
limitation would be decided by the application, 
not of Art. 142, but of Art. 144 of the Limit- 
ation Act, 1877. Morgan v. Morgan^ 1 Atk. 489 ^ 
followed ; Taylor v. Horde, Sm. L. C. VoL IH lOtJi 
Edn., fp 644, 645, followed ; Lallubhai Bap'ub'hai 
V. Manhuvarlai, I. L. R. 2 Bom 388, at p. 413, 
followed ; and JOadoba v Krishna, 1. X. R- 7 Bom. 
34, followed. Held, further, that though the decree 
for possession obtamed by R and D against A had 
become incapable of execution by reason of their 
failure to apply to the Court for its execution within 
the period prescribed by the law of limitation, the 
right established by it remained ; and though that 
right could not be enforced as against A by execu- 
tion through the Court, the decree -holders could 
enter by ousting any trespasser, A included 
Bandhu v. Naba, I. L. R. 15 Bom 238, followed- 
Held, therefore, that there havmg been no allegation 
of possession in R and I) lost by dispossession or 
discontmuance of possession, but the case put 
forward having been a title in them established by 
their decree against A and a wrongful possession 
obtained from her after the decree by V under 
whom B and E claimed, the limitation applicable 
to the suit was that provided by Art. 144, not 
Art. 142 of the Indian Limitation Act (XV of 
1877). Fahi Abdulla "v. Baba'jv Oungap, I. L. R. 
14 Bom 458, followed ,* and Gangadayal Nagu Kaval 
Mhatra v Nago Dhaya Mhatra, {1887), P J. 242, 
followed. Per Heaton, J. — ^Art. 142 of the 
Indian Limitation Act (XV of 1877) has no appli- 
cation to claims which neither in terms nor in 
substance are claims to possession, made necessary 
by reason of dispossession or discontinuance of 
possession. It is a general principle that any one 
suing in ejectment must prove possession within 
twelve years : the reason for this, however, is that 
possession is commonly the effective assertion of 
title which is relied on : but it is not the only one. 
There is another which m some cases is equally 
good, and that is an assertion of title made m Court 
and established by a decree. That is good against 
those who are party defendants to the suit ; and 
if the same title is re-asserted and made good in a 
later suit agamst other opposing parties, it is good 
against them also and entitles to possession whether 
the title claimant has or has not been in possession 
within twelve years, unless the opponent can 
defeat the title by adverse possession. Vasxxdeo 
Atmaeam Joshi V Eknath Balkbishe'a Thitb 
(1910) . . . . I. Xj. B. 35 Bom 79 

244 — ;Sale in execution of a 
money-decree — Suit by previous purchaser at private 
sale if barred. A money-decree was obtamed against 
the heirs of one V. Some of the heirs subsequently 
transferred their interest in the disputed property to 
K and it was found that the transfer was bond fide 
and for value. The decree-holder then attached 
the property and purchased it himself in execution 
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of the decree. In a suit by the heirs of K for declara- 
tion of title and recovery of possession on the 
ground that the property attached having been 
sold to K could not be attached in execution of the 
decree: — Held, that the suit was not barred by 
s. 244 of the Civil Procedure Code, 1882, the pur- 
chaser not being a representative of the judgment- 
' debtor within the meaning of that section Gour 
Sunder Lahiri v. Hem Chandra Chowdhury, I. L. R. 
16 Calc. 355, Ishan Chandra Sirlcar v Beni 
Madhab Sirlcar, I L R 24 Calc. 62 ; Ahhoy Kumar 
Soor V. Bejoy Chand, 1. L R. 29 Calc 813, dis- 
tinguished. Kali Kusiae Vidyaeatna v Miseijay 
(1911) . . . . 15 C. VT”. N. 711 

2. Civil Pi ocedure Code 

{Act XIV of 1882), ss 287. cl. (c), 244— Appeal— 
Understatement of value in sale proclamation — 
Application to amend proclamation must be considered 
before sale. Proceedmgs under s. 287, cL (c) of the 
Cml Procedure Code of 1882, fall under the provi- 
sions of s. 244 of the Code, and are appealable as 
such Where the lower Couit dismissed as premature 
an application made before the sale for amendment 
of sale proclamation on the ground that the property 
had been under valued . — Held, that under-state- 
ment of value in a sale proclamation bemg a material 
irregularity, where an apphcation is made by a 
debtor objecting to the value of the property as 
stated in the sale proclamation it is the duty of the 
Court to make an enquiry and to satisfy itself that 
the value as stated in the sale proclamation is 
correct As the sale had already taken place and 
the appeal thus made mfructuous the Court dis- 
missed the appeal with these observations Lach- 
MAK Peeshad Singh v. Gang a Peeshad Singh 
(1910) .... 15C.W. E*. 713 

3. — — — Suit by party or re- 

presentative against auction-purchaser to raise question 
within section not maintainable Auction-purchaser 
as such not representative of decree-holder or of the 
‘judgment-debtor A suit by a party to a suit as 
his representative agamst an auction-purchaser 
raising questions which, as between the parties, 
must be decided in execution under s, 244 of 
the Code, is not sustainable. The prohibition is 
not based on the ground that the auction-pur- 
chaser IS the representative of the decree -holder. 
The auction-purchaser is not such representative. 
Mamchka Odayan v. Rajagopala Pillai, I. L. R. 
SO Mad. 507, not approved. Per Wallis, J . — 
The prohibition is based on the general mtention 
of the Legislature as gathered from the section. 
Per Keishnaswami Aiyae, J — A party to the 

. execution proceedings can impeach a sale only by an 
apphcation to set it aside ; and where the sale not 
being so impeached, is confirmed the possession 
of the auction-purchaser cannot be disturbed by 
suit. The true ground for the prohibition is not 
that s 244 bars the suit as the auction-purchaser 
IS the representative of the decree-holder, but that 
s. 244 being a bar to setting aside the sale except 
by a proceeding between the parties, the suit 



( 51 ) 


DIGEST OE CASES. 


( 52 ) 


'CIVIL PBOCEBTOE CODE (ACT XIV 
OE 1882) — contd. 

s. 244 — concld* 

against the purchaser is not maintainable until it 
IS to set aside A stranger purchaser at an auction 
sale in execution of a money decree is not the re- 
presentative of the decree-holder or of the judgment- 
debtor. Nadamuni Narayaita Iyengar v Veera- 
BHADRA PiLLAi (1910) . I. L. B. 34 Mad. 417 

— s. 248 — Execution — Res judicata — 

Notice under s 248, Civil Procedure Code {^Act XIV 
of 1882), issued hy Court on application for transfer 
of decree — Limitation, 'bar of, not raised In sending 
a decree for execution to another Court, the Court 
which passed the decree is not called upon to 
consider whether the decree is still capable of 
execution. That is a question for determination 
by the Court to which the decree is transferred upon 
a proper apphcation for execution presented to it. 
Notice under s 248, Civil Procedure Code, is to 
be issued by the Court which has seizin of the 
apphcation for execution, and not upon an appli- 
cation for transfer of a decree A judgment- 
debtor IS therefore not only not bound to appear 
and urge an objection of hmitation upon a notice 
under s. 248, Civil Procedure Code, issued by the 
Court upon an application for transfer of the 
decree, but it is not possible for him to take this 
step. Sripati Charan Chotjdry v. R. Bel- 
CHAMBERS (1910) . . 15 C. W. NT. 661 

ss. 256, 488, 490. 

See Attachment I. L B. 38 Calc. 448 

s. 257A. 

See Statute, construction op. 

I. L. B. 35 Bom. 307 

— s. 266. 

See Agra Tenancy Act (II op 1901), s. 
20 (2) . . I. L. B. 33 All 136 

ss. 268, 274 — Usufructuary mortgage 

— Debt — Immoveable property — Execution of money- 
decree — Attachment, Where a deed of mortgage 
with possession provided that the mortgagee was to 
enjoy the profits in heu of interest for ten years and 
was to be redeemed on the expiration of the term 
payment of the mortgage money, held, that the 
document created a purely usufructuary mortgage. 
Hdd, further, that m the case of a usufructuary 
mortgage, there was no debt payable by the mort- 
gagor to the mortgagee which could be attached 
in execution of a money-decree against the assignee 
of the mortgagee, and that s 268 of the Civil Pro- 
cedure Code (Act XIV of 1882) was not apphcable 
to such a case. The procedure should be by 
•attachment, under s. 274 of the Cml Procedure 
^de, of the interest m immoveable property and 
its sale according to the provisions of the Code. 
Tarvadi Bholanath v. Bai Kashi, I. L. B, 26 Bom. 
805, explained. Manilal Ranchod v. Motibhai 
Hbmabhai (1911) , I L. B, 85 Bom. 288 

s. 278 — Civil Rules of Practice, Rule 184 

— Mortgagee of mortgage decree entitled to sdl mori- 
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ffaged property by executing the mortgage decree — Effect 
of s. 273 on sale of mortgage decree — Pledge of mort- 
gage decree, validity of. A mortgaged certain proper- 
ties to B who sued on his mortgage and obtained the 
usual decree directing payment and sale in default. 
B mortgaged the decree to C who sued B m the 
Court which passed the decree mortgaged and ob- 
tained a decree directing the sale of the decree ob- 
tained by B against A. C became the purchaser of 
the decree at the auction and applied for execution 
of the decree as the transferee thereof : Held, 
that C’s apphcation was sustainable and neither 
s 273 of the Civil Procedure Code nor Rule 184 of 
the Civil Rules of Practice debarred him from 
doing so. Per Chief Justice — The interest mort- 
gaged to C included the right which B had to sell 
in default of payment. No order for sale of the 
decree obtained by B was necessary to enable C 
to execute his decree and neither s 273 nor Rule 184 
applied. Per Abdur Rahim, J. — For the purpose 
of s 273 of the Civil Procedure Code, a decree on a 
mortgage is a money decree and the section by 
implication prohibits the sale of such decree when 
attached. Such prohibition is not however based 
upon any grounds of public policy so as to render 
the sale an absolute nullity. S 273 merely lays 
down a rule of procedure and it cannot be so 
construed as to interfere further than is necessarily 
called for by its language with the substantive 
rights conferred upon the creditor by s. 260 of the 
Code or with the right of alienation recognised by 
s 232 of the Code. S 273 has no application where 
attachment of the decree is not asked for. S. 232 
of the Code recognises the validity of pledges of 
decrees and it must be within the competence of a 
Court, in the exercise of its general power of enforc- 
ing contract to order the sale of the decree pledged. 
SUBBARAYA RoWTHU V KUPPUSAWMI AiYANG4.B 

(1909) . . I. L. B. 34 Mad. 442 

ss. 276, 295, 320, 325 A — Execution 

of decree — Attachment of property — Transfer of execu- 
tion proceedings to Collector — Property re-attached 
under another decree between same parties — Second 
execution proceedings transferred to Collector — 
Claim under the first decree satisfied by compromise — 
Collector ashed to leturn the darhhast as disposed — 
Judgment-debtor alienating the property — Claim for 
rateable distribution under another decree — Claims 
enforceable under the attachment — Bills of sale Act, 
1878, s. 8 — Practice and procedure. In execution of 
a money decree which the plaintiff obtained against 
B, certain property was attached and ordered to 
be sold. The execution proceedings were there- 
after transferred to the Collector under s. 320 of 
the Civil Procedure Code of 1882 In the mean- 
while, the plaintiff obtained another money decree 
against B, in execution of which the property 
was agam attached. These execution proceedings 
were also transferred to the Collector. While the 
Collector was taking steps for the execution of the 
first decree, the plamtiff informed the Mamlatdar, 
who was carrying on the execution work on behalf 
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of the Collector, that his claim imder the first 
decree was satisfied by JB, and that the daflchast 
should be returned to the Court as disposed of. The 
Collector did so. Ten days after this, B sold the 
property to the defendant, who out of the consider- 
ation moneys satisfied the plain tifi’s first decree 
and other debts of B. The plaintiff obtamed a 
third money decree against B, in execution of 
which the property was sold through the Civil 
Court and purchased by the plaintiff himself at the 
Court s^le He then sued to recover possession of 
the property from the defendant. In support 
of the plaintiff’s claim, it was contended : (i) that 
the deed of sale relied on by the defendant was 
invahd, having regard to the provisions of s. 325A 
•of the Civil Procedure Code (Act XIV of 1882) ; 
(ii) that the Collector was not warranted in actmg 
upon the plaintiff’s admission that the decree had 
been satisfied, because the satisfaction was one 
made out of Court, and not having been certified 
to the Court, it could not be recognized as a pay- 
ment of the decree under s. 258 of the Code ; and 
(ill) that the sale to the defendant was illegal and 
void under s. 276, because the property was on 
the date of the sale under attachment in the plaint- 
iff’s darJchast ultimately disposed of by the Collector, 
on the strength of the plaintiff’s application that it 
should be returned to the Court as ' disposed of ’ 
in consequence of the decree Held, (i) that the 
sale to defendant was not void under the provision 
of s. 325A, inasmuch as ss. 322 to 325 presupposed 
a decree which had to be satisfied and which was 
therefore capable of execution. That could not be 
said of a decree vhich its holder by his declaration 
"to the Collector acknowledged to have been satisfied, 
(ii) That the intimation to the Collector who was in 
•charge of the execution, amounted to a due certify- 
ing ofthe adjustment of the decree, which satisfied 
the conditions of s. 258. Muhammad Said Khan v. 
JPayag Sahu, I L, R 16 AU 228, followed (m) That 
s. 276 did not apply; for though the attachment 
had existed at the date of the sale to the defendant 
•and was never formally raised, the darJchast claim 
having been satisfied was no longer enforceable 
under it. Held, further, that the second attachment 
itself was illegal under the provisions of the last 
portion of the first paragraph of s. 325A ; and it 
could not affect the private sale to the defendant 
by B, Held, also, that the sale to the defendant 
was not illegal and void under s 276 of the Code 
by reason of the second darJchast. The moment 
the attachment of the plaintiff came to an end by 
reason of the satisfaction of his first decree sent to 
the Collector for execution, all claims enforceable 
under ^ the attachment ceased to be enforceable 
under it. A claim under another decree cognizable 
under s. 295 ceased to be operative for the purposes 
of ss. 276 and 295, the same being dependent upon 
the continuance of the said attachment. Sorahji 
K. Warden v. Oovind Ramji, 1. L. B. 16 Bom. 91, 
distinguished. XJmesh Chander Boy v. Baj Bullulh 
Sen, 1. L. B. 8 Calc. 279, Odbind Singh v. Zalitn 
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Singh, 1. Jj, B,. 6 All. 33, and Kunhi Moossa v« 
MaJcJci, /. L, B. 23 Mad. 478, followed. When 
a decree-holder intimates to the Collector that his 
decree has been satisfied and that the necessity for 
its execution by the Collector has ceased to exist, 
the Collector’s powers under ss. 322 to 325 also 
cease, because the very foundation of them, con- 
sisting in the fact of a decree which is alive and 
capable of execution, has disappeared The pro- 
visions of s. 276 of the Civil Procedure Code (Act 
XIV of 1882) make the private ahenation void, 
not absolutely but only ‘ ‘ as against all claims 
enforceable under the attachment ” referred to 
in it. Where the execution proceedings, in the 
course and for the purpose of which the attachment 
was made, have come to an end on account of 
satisfaction of the decree by the judgment-debtor, 
and in consequence the decree is no longer ahve, 
the attachment also ceases and there is no longer 
any claim “ enforceable ” under the attachment 
to make the private ahenation effected by the 
judgment- debtor under the attachment void. 
The person for whose protection s. 276 was 
primarily intended has had his claim in that 
event satisfied otherwise than by the attach- 
ment. As to any claim under another decree, 
cognizable under s. 295, that had been dependent 
on the continuance of the said attachment, when 
that attachment was swept away, all other claims 
cognizable under it ceased to be operative for the 
purposes of ss. 276 and 295. The only bar m the 
way of the private ahenation was removed as if 
it never existed in law ; and the question as to the 
private ahenation made by the judgment-debtor 
to the defendant during the attachment became 
reduced to one between that judgment-debtor 
and his ahenee. IChushalchaijt) v. Nahdbam 
Sahbbram (1911) . . I. L. B. 35 Bom. 516 

ss. 282, 287 — Decree — Execution — 

Attachment — Application to raise attachment hy a 
third person — Court declaring lien in his favour-— 
Property sold subject to hen — Third party suing the 
auction-purchaser for amount of lien — Auction- 
purchaser can question the existence of hen. In 
execution of a money decree obtained by G against 
H certain property belonging to the latter was 
attached. U intervened in those proceedings and 
asked to rais^ the attachment on the ground that 
the property was his. The Court investigated the 
claim under ss 280 and 281 of the Civil Procedure 
Code of 1882 and held that the property belonged 
to H and that U was entitled to a lien on the 
property for B687-11-3. The property was then 
sold at a Court sale subject to the hen and purchased 
by N. U sued N to recover the amount of his hen. 
N contended that the order passed in the miscella- 
neous proceedings did not bind him and that he 
was entitled to question the existence of the lien 
Held, that N was not bound by the order passed 
in the miscellaneous proceedings, for he could not 
be regarded as a party to it being not a representa- 
tive either of the judgment-debtor or of the judg- 
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ment-creditor. Vasanp Earibhai v Lallu AhJiu* 
I L. R 9 Bom. 285, Vishvanath Chardu Naik v 
Suhraya Shivapa Sheth, 1. L. B. 15 Bom 290, 
followed. Held, further, that N was entitled to 
question the existence of the hen, inasmuch as the 
order passed by the Court as to the hen could not 
be regarded as one passed under s 282, but as one 
passed under s. 287 of the Cml Procedure Code 
of 1882. Narayan Sadoba v TJmbar Adam 
Memotst (1911) . . I. L. P. 35 Bom. 275 

s. 306 — Civil Procedure Code {Act XIV 

of 1882), ss 306, 244, 311 — Execution sale — Bale 
confirmed thou-gh halance of 'piii chase-money not 
deposited — Sale, void or voidable. Where a pur- 
chaser at an execution- sale failed to deposit the 
balance of the purchase-money as required by 
s 306 of Act XIV of 1882, and yet the sale was 
confirmed — Held, that the balance of the purchase 
money not hawing been paid at all the sale was a 
nullity and not merely an irregular sale for which 
remedy might be had by application under s 244 
or 311 of this Code Ahmad Balhsh v Lalta 
Prasad, I. L. B 28 All 238 ; Bhim Singh v. 
Sarwan Singh, I. L. B. 16 Calc. 33, distinguished. 
Ali Meah V. Kibria Khatun (1911) 

15 C. W. E*. 350 

s. 310A. 

See Contribution . I L. B. 38 Calc. 1 

ss. 310A, 312, 588. 

See Appeal . I, L. E. 38 Calc. 339 

s 310A. 

See Jurisdiction op High Court, 

I. L. B. 38 Calc. 832 

See Limitation Act, 1877, s. 3, Sch. II, 
Arts. 13 and 14 . I. L. B. 33 All. 93 

— s. 311 — Understatement of value in 

sale-proclamation, if material megidarity. Deli- 
berate understatement of value of property in a 
sale-proclamation is a mateiial irregularity within 
the meaning of s 311, Civil Procedure Code, and 
a sale may be set aside on that ground Sadatmand 
Khan v Phul Kuar, I. L. B. 20 All 412 sc 2 
C W N 550, followed Sivadurga Debi v. Raj- 
MOHAN PoDDAR (1910) . 15 C. W. H. 577 

s. 316. 

See Pre-emption . I. L. B. 33 All. 45 

— Execution of decree — 

Purchase at auction sale — Date of accrual, of auction- 
purchasers title. Held, that under the Code of Civil 
Procedure, 1882, the title of a purchaser of immove- 
able property at a sale in execution of a decree to 
mesne profits arising therefrom does not accrue 
until the date of the confirmation of such sale. 
Amn Kazim v. Darbari Mai, I. L. B. 24 All. 475 and 
Prem Chand Paul v Purmma Dasi, 1 L. B. 15 Calc. 
546, followed. Shiam Lad v. Nathb Mal (1910) 
I. L B. 33 All. 63 
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1. s. 317 — Civil Procedure Code (Ad 

V of 1908), s. 66 — Court-sale in execution — Cer- 
tified purchaser — Benami — Mortgagee of certified 
purchaser — Protection — Doctrine of constructive 
notice — Transfer of Property Act {IV of 1882), 
ss. 3 and 41. The mortgagee of the certified pur- 
chaser at a Court-sale is entitled to rely upon the 
title of his mortgagor including such immunity 
from suit as the law provides in support of the 
statutory title. S. 66 of the Civil Procedure Code 
(Act V of 1908) w'hich may be called m aid for the 
purpose of assisting in the construction of s 317 
of the Civil Procedure Code (Act XIV of 1882) — 
supports this conclusion Haii Govind v. Bam- 
chand^a, 1. L. B. 31 Bom. 61, followed. The 
doctrine of constructive notice applies m two oases, 
first, wLere the party charged had actual notice 
that the property in dispute was charged, incum- 
bered or in some way afiected, m which case he is 
deemed to have notice of the facts and instruments 
to a knowledge of which he would have been led 
by an inquiry after the charge or incumbrance of 
which he actually knew, and, secondly, where the 
Court has been satisfied from the evidence before 
it that the party charged had designedly abstained 
from inquiring for the very purpose of avoiding 
notice. This does not conflict in any way with the 
statutory definition of notice in s 3 of the Transfer 
of Property Act (IV of 1882) A purchaser of 
property is under no legal obligation to investigate 
his vendor’s title But in dealing with real pro- 
perty as in other matters of business regard is had 
to the usual course of business ; and a purchaser 
who wilfully departs from it in order to avoid 
acquiring a knowledge of his vendor’s title is not 
allowed to deiive any advantage from his wilful 
Ignorance of defects which would have come to his 
knowledge if he had transacted his business in the 
ordinary way. This is what is meant by ‘ ‘ reason- 
able care” in s. 41 of tho Transfer of Property Act 
(IV of 1882). Occupation of property which has 
not come to the knowledge of the party charged 
IS not constructive notice of any interest in the 
property. Manji Karimbhai v Hooreai (1910) 

I. L B. 31 Bom. 342 

2. Prior and subse- 

quent mortgagees — Purchase of part of moilgaged 
property in execution of decree on prior mortgage — 
Suit on second moitgage — Auction-purchaser alleged 
to be benamidar of mortgagor — Transfer of Propeiti/ 
Act {IV of 1882), s 43. A portion of certain mort- 
gaged property was purchased by a third party at 
auction sale in execution of a decree on a prior 
mortgage. Held, on suit for sale by the subsequent 
mortgagee, that it was not open to the subsequent 
mortgagee to brmg this portion again to sale upon 
the ground that the auction- purchaser was merely 
a benamidar for the mortgagor. Bam Narain v. 
Mohanian, /. L. R 26 All 82, followed. Sarju 
Prasad v. Bindeshri Bakhsh Pal Singh (1911) 

I. L. B. 33 All. 382 

s. 325A — Alienation ” — Mahome- 

dan Law — Gift during marz-ul-maut — Will. Held^ 
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tlij-t a gift made by a Mahomedan during death- 
illness IS (i) under the Mahomedan Law a will 
and therefore valid as to one -third of the property 
■comprised in it, and (ii) is not an alienation which 
might fall under the prohibition contained m 
fi. 325 A of the Code of Civil Procedure, 1882 
Muhammad Sayeed v. Muhammad Ismail (1910) 
I. L. B. 82 All 233 

— ss. 341, 349 — Execution of decree — 

Arrest of debtor — Discharge 'pending an insolvency 
petition — Re-arrest in execution of the same decree 
— Indian Limitation Act {XV of 1877), Sch. II, 
Art, 179, Where a 3 udgment-debtor who has been 
arrested and sent to ]ail in execution of a 
decree obtams an interim release under s. 349 
•of the Code of Civil Procedure, 1882, such a release 
is not a discharge under s. 341 of the Code and does 
inot exempt the judgment-debtor from liability 
to be re-arrested m execution of the same decree. 
An application, therefore, for execution m such 
circumstances of the decree by re -arrest of the 
judgment-debtor is one in accordance with law and 
saves limitation. Shamp Deoharan v. Poonja 
Jairam, I, L. R. 26 Bom. 662, followed. Secretary 
of State for India v. Judah, 1, L R. 12 Calc. 662, 
dissented from. Subaj Dm v. Mahabib Pbasad 
(1910) .... I. L. B. 33 All. 279 

ss. 344, SeOA (Oh XX). 

See Pbovinoial Insolvency Act, s. 14, 

CL ( S ) . . , 15 C. W, N. 213 

ss. 361, 582 — Abatement of appeal 

on death of defendani-respondent — Actio personalis 
moritur cum persona — Application of rule to appeal 
"by plainti-ff — Costs. In a personal action for an 
injunction a decree was given for the defendant 
with costs. Plaintifis appealed. Durmg the pen- 
dency of the appeal, the defendant-respondent 
died : Held, that the right to prosecute the appeal 
against the respondent’s legal representative does 

■ not survive to the appellants. The rule actio 
personalis moritur cum persona is not mterfered with 
merely because the person injured incurred in his 
•life-time some expenditure of money in consequence 
■of the personal mjury. Pulling v. Great Pastern 
Railway Company, 9 Q. B D. 110, approved. 
Kishna Behary Sen v. The Corporation of Calcutta, 
I. L. R. 31 Calc. 406, approved. This rule applies 
•as agamst the estate of a deceased respondent. 
Paraman Chetty v. Sundarara'ja Naick, I. L. R. 
26 Mad. 499, distinguished If an action fails 
what IS incidental fails also and if an appeal abates 
as regards an injunction sought for it abates as 
regards the costs mcurred by the appellant as a 
consequence of the dismissal of his suit. An 

, appellant cannot be allowed to show that the decree 
refusing the injunction was wrong for the mere 
-purpose of getting rid of the direction as to costs. 
JOSIAM TiBUVENaADACHABXAE V. SWAMI IyENGAB 

(1910) ... I. Ii.?B, 34 Mad. 76 
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See Aebitbation . I. L. B. 33 AU. 743 

1, s 424 — against Government 

— Notice — Bhagdari and Narvadari Act (Bom Act V 
of 1832), s. 3 — Mortgage of a narva — Collector de- 
claring the mortgage invalid — Suit against Collector 
without notice. The plamtifi filed a smt against the 
Collector of Kaira to obtam a declaration that an 
order passed by that officer under s 3 of the Bhag- 
dari and Narvadari Act (Bombay Act V of 1862), 
doclarmg some mortgages m plamtiS’s favour 
null and void, was moperative. No notice was 
given to the defendant as provided for by s, 424 of 
the Civil Procedure Code of 1882 : — Held, that the 
notice required by s. 424 of the Civil Procedure 
Code of 1882 was necessary to be given ; for the 
declaration was a distmct act of the Collector, 
done m the exercise of a statutory power and 
therefore m his official capacity. Per Curiam — 
“ The true test of an action for the purposes of 
s. 424 is whether the wrong complained of as 
havmg been done by the public officer sued amounts, 
first, to a distinct act on his part, and secondly, 
whether that act purported to have been done by 
him in his official capacity. Both these elements 
must cdmbine to render necessary the giving of 
notice under s. 424 as a condition precedent to 
suit ’ ’ Chhaganlal ICishobbdas v. The Collec- 
TOB OP Kaiba (1910) . I. Ij. B. 35 Bom. 42 

2. — Suit for injunction 

— Suit against Secretary of State for India — Notice — 
Inam^Resumption. The plaintiff, an Liamdar 
of a "village was called upon by the Collector 
to hand over the management of the village to 
Government officials, on the ground that in the 
events that had happened the inam had become 
resumable by Government. The plaintiff, there- 
upon,‘ without givmg the notice required by s. 424 
of the Civil Procedure Code (Act XIV of 1882), 
filed a suit against the Secretary of State for 
India in Council for a declaration that he was 
entitled to hold the village in mam, and for a 
permanent injunction restraining the defendant 
from resuming the village. Held, that the suit 
was bad in s 424 of the Civil Procedure Code 
(Act XIV of 1882). The term “ act ” used in 
s. 424 of the Civil Procedure Code in 1882 relates 
only to the public officers, not to the Secretary of 
State The expression ‘ ‘ no suit shall be instituted 
agamst the Secretary of State m Council ” is 
wide enough to mclude suits for every kind, whether 
for injunction or otherwise. Per Heaton, J. — 
Where there is a serious injury so imminent that it 
can only be prevented by an immediate injunction, 
a Court will not be debarred from entertainmg 
the suit and issuing the injunction though the sec- 
tion requires previous notice, if it is owing to the 
immediate need of the injunction that the plaintiff 
has come to the Court for relief before giving the 
required notice. Flower v. Local Boards of Low 
Leyton, 5 Ch. D, 347, followed. Secbetaby op 
State v, Gajanan Kbishnabao (1911) 

1. L. B. 35 Bom. 362 
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CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — contd. 

1. s. 462 — M%nor — Compromise — 

Sanction of Court not obtained — Compromise not 
binding on minor. When a suit, to which a minor is 
a party, is compromised and no leave of the Court is 
obtamed under s. 462 of the Civil Procedure Code 
(Act XIV of 1882) the compromise does not bmd 
the mmor and is voidable The fact that it is for 
the benefit of the minor, or that he has derived 
benefit from it, makes no diSerence. Bhiwa v. 
Devchakd (1911) . I. L. R. 35 Bom. 322 

2, ^ — When leave of Court 

not obtained, compromise not binding on minor — 
Hardship to other party on gwund for upholding 
compromise — M inor not bound to return any benefit 
under compromise before it is set aside — Joint con- 
tract, liability on. A compromise entered mto on 
behalf of a minor without obtammg leave of the 
Court under s. 462 of the Code of 1882, is unenforce- 
able agamst the minor. It cannot be treated as 
binding upon him on the ground that its being set 
aside would work hardship on the other party. It 
is also no ground for not setting it aside that it is 
impossible to place the parties m the position in 
which they were when the compromise was effec- 
ted. The withdrawal from the suit by the other 
party cannot be considered as service rendered 
to the minor, for which the minor ought to pay 
compensation before the compromise is set aside. 
Aman Singh v Narain Singh, I. L. It 20 All. 98, 
not followed The fact that a jomt contract is 
not enforceable agamst one of the parties does not 
absolve the other party from liability. Sethtjbam: 
Sahib v. Vasanta Rao Ahahda Rao Dhybab 
(1910) . . . I. L, R. 34 Mad. 314 

s. 492. 

See Civil Pbocebtjbe Code, 190S, 0. 

XXXIX, B. 1 . I. L. B. 33 All. 79 

s. 521 (c). 

See Abbitbatioh I. L. R. 38 Calc. 522 

s. 525. 

See Appeal . I. L, R. 38 Calc. 143 

s. 539 — Suit relating to public religious 

property — E'jectment of trespasser — Party of suit — 
Joinder of parties — Practice and procedure. Where 
a breach of trust is complained of and where the 
ahenee of trust property denies that the property 
is the subject of a pubhc trust for religious purposes, 
he is a proper and necessary party to a suit brought 
under the provisions of s. 539 of the Civil Procedure 
Code of 1882, though no rehef can be given as 
against him by way of a decree in ejectment. 
COLLECTOB OE POOHA V. BaI ChaNCHALBAI (1911) 

I. L.R 35 Bom. 470 

s. 591 — Appeal ostensibly in suit but \ 

solely with reference to interlocutory application dis- 
missedr—No necessity to appeal separately from 
every interlocutory order. An mterloeutory applica- 
tion by a plaintifiE in a suit to amend his plamt was 
refused and his suit decreed for part only of his 
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claim. His appeal m that suit was directed 
solely against the refusal to amend . Held, that 
the appeal was directed against the decree in 
the suit within the meaning of s 591 of the 
Code of Civil Procedure, Act XIV of 1882, 
though the only reason for the appeal was the 
erroneous decision in regard to the interlocutory- 
order. Sher Singh v Diwan Singh, I L. B. 22 All. 
366, not followed Sheo Nath Singh v. Bam Dm 
Singh, I. L B. 18 All 19, 22, not followed. 
Maharaja Moheswur Smgh v The Bengal Govern- 
ment, 7 Moo. I. A. 283, 302, rehed on Dha- 
MABA KuMABA ThIMMA NaYAHIM V. BUKKA- 
PATNAM VeHKATACHABLIT (1910) 

I. L. R. 34 Mad. 228 

s. 608. 

See Pbivy Council, bbactice of, 

I. L. R. 38 Calc. 335 

s. 622. 

See Abbitbation by Court. 

I. L. B. 38 Calc. 421 

CIVIL PROCEDURE CODE (ACT V 
OP 1908). 

s. 2 (11). 

See Hindu Law — Reversioner. 

I. L. R. 33 All. 15 

ss. 2, 49, 104 (2), O. XXI, rr. 89, 

92 : O. XLIII, r. 1 (j)— 

See Appeal . I, L. R. 38 Calc. 339 

1 s. 11 — Bes judicata — Same issue 

decided in two connected suits — Appeal in one only. 
The same issue was decided between the same parties 
in each of two connected suits. The party agamst 
whom the decision was appealed in the one case, 
but not in the other, the decree in which became 
final before his appeal was heard Held, that the 
hearing of the appeal was barred. Zahana v. 
Debia, 1 LB 33 All. 51, followed. Dakhni DiN 
V. Syed Ali Asghar (1910) . I. L. R. 33 All. 151 

2. — Bes judicata — 

Decision of first suit on merits but its dismissal for not 
paying the deficient Court-fees — Second suit for trial 
on same merits. A previous suit between the parties 
failed on the ground that the claim was undervalued 
and the plaintiff when called upon to pay the defi- 
cient Court-fees omitted to do so. There were issues 
on merits also decided In a subsequent suit for 
trial on the same merits the decision in the first 
suit was pleaded as res judicata. Held, that the 
rejection of the suit on the ground of undervalua- 
tion at any stage of it did not make it res judicata^ 
for the purposes of a subsequent suit on the same 
cause of action or htigating the same title. Held, 
further, that the dismissal of the smt on the ground 
of undervaluation having been sufficient by itself,, 
the findings on the issues on the merits were not 
necessary for the decision of the suit and could not 
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have the force of res ‘judicata, Irawa kom Laxma- 
NA Mugali V . Sat YAPP A bin Shidappa Mbgali 
(1910) . . . I. L. R. 35 Bom. 38 

3, Res ‘judicata — Two 

suits — O'ne judgment, hut two decrees — Appeal against 
one decree before the decision of which the other decree 
becomes final M and Z each filed a. suit for pre- 
emption in respect of the same sale, each claiming a 
right of pre-emption preferential to that of the 
other. Each plamtiff was made a party defendant 
to the suit brought by the other. A judgment 
was dehvered m the suit of M and a copy thereof 
was placed on the record as the judgment in 
the suit of Z , but a separate decree was framed in 
each suit The suit of M was decreed : that of Z 
dismissed Z appealed from the decree in his own 
suit but not from the decree m the suit brought by 
M, which become final before ^’s appeal was 
decided Held, that the doctrine of res judicata 
applied, and Z'^b appeal was barred Chanju v. 
Sheo Sahai, L L E. 10 All 123 , Bal Kiskan v. 
Kishan Lai, I. L E 11 All 148 , Earn Lai v ChJidb 
Nath, I. L. E. 12 All. 578 ; Mangli v Naram, All. 
Weeldy Notes {1893) 190 ; Kesho Tiwari v. Sarju 
Kunwar, All Weekly Notes {1893), 221 ; Abdul 
Basit V Asfaq Husain, All Weekly Notes {1908), 211, 
and other (unreported) cases of the Allahabad 
High Court approved and followed. Damodar 
Das V. Sheo Earn Das, I. L E. 29 All. 7^0, over- 
ruled Abdul Majid v. Jew Naram Mahto, I. L. E. 
16 Calc 233, Manammssa Bibi v. Joynab Bibi, 
1. L E 33 Calc, 1101, and Panchanada Velan v. 
Vaithnatha Sastnal, 1. L E 29 Mad 333, dissented 
from Quruiajammah v. V enkataknshnama ChetU, 
1. L E 24 Mad. 350, referred to Zahaeia v. 
Debia (1910) . . . I. L. R. 33 All. 51 

4. s. 11, Expl. TV — Ees judicata—'' 

Eedemption suit — Second suit in ejectment — Gourt-r— 
Discretion — In ejectment suit a decree for redemption 
can be passed- — Practice and procedure Where a 
person brings a redemption suit and fails, his 
second suit in ejectment against the same defend- 
ant IS not barred by res judicata. The question 
whether any matter might and ought to have been 
made a ground of defence or attack in a previous 
suit must depend on the facts of each case. One 
important test is, whether the matters in the two 
suits are so dissimilar that their umon might lead 
to confusion. The matter involved in a suit in 
ejectment is essentially different from that involved 
in a suit for redemption. In the first place where 
a person sues to eject he sues as owner of the pro- 
perty ; where he sues to redeem, he sues as owner of 
an interest in it, namely, the equity of redemption, 
and the defendant as mortgagee is sued as hoidmg 
the property as security for the debt. Secondly, 
in a suit for redemption, no question of title to the 
property is necessarily involved, because if the 
mortgage set up by the plaintiff is proved and alive, 
the mortgagee cannot deny the mortgagor’s title 
but must allow him to redeem and sue Mm separate- 
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ly on the question of title. If the mortgage is not 
proved, the suit fails independently of the question 
of title It IS the practice of the Bombay High 
Court to pass a decree for redemption in a case in 
which the plaintiff has sued in ejectment That 
is purely in the exercise of the Court’s discretionary 
power ; and it can hardly be maintained that the 
plaintiff failing m an ejectment suit ought to pray 
for the alternative relief by way of redemption, 
when the Court is not bound to grant it as a matter 
of right. Mahomed Ibeahim v Sheikh Hamja 
(1911) . . . I. L. R. 35Bom 507 

6- s. 11, Expl. VI — Bes Judicata — 

Eight claimed in common ” — Jus iertii. In a suit 
for ejectment in a Revenue Court the defendants 
denied the title of the plaintiff and set up their own 
title as to part of the property and a jus tertn as to 
the rest. The Revenue Court elected to try the 
question of title itself, and found that the plaintiff 
had not established her proprietorship and that 
decision became final. Held, in a subsequent suit 
in the Civil Court for a declaration of title, that the 
decision of the Revenue Court, although it consti- 
tuted a res judicata as between the plaintiff and the 
then defendants, could not amount to ares judicata 
as between the plaintiff and the third parties whose 
rights those defendants had set up Jaimangah 
Deo V Bed Saean Kunwahi (1911) 

I. D. R. 33 All. 493 

s. 11, O. II, r. 2. 

See Civil Peooedube Code (1882), ss. 

13 AND 43 . I. L. R. 33 All. 302, 

ss. 43, 45. 

See Political Agent at Sikkim, Coirin> 

OE . . I. D. R. 38 Calc. 859 • 

1. — s. 47 — Execution Court, if may in- 

vestigate validity of decree — An order improperly pass- 
ed^under s 47, if appealable. Where a jurisdiction 
is usurped by a Court m passmg an order against 
which an appeal would lie, appeal against the order 
cannot be defea,ted by showing that the order was 
without jurisdiction. So where a Court purporting 
to act under s. 47, Civil Procedure Code, directed 
execution to proceed against a minor and an appeal 
was preferred on the ground that the decree sought 
to be executed did not bind the minor : — Held, 
that the fact that on the Appellant’s own showmg 
the minor would not be a party to the decree 
withm meaning of s. 47 and thus the order would 
not be an order under s 47 would not make the 
appeal incompetent An execution Court must 
proceed on the assumption that there is a vahd 
decree capable of execution and it is not open 
to it to investigate the validity of the decree or 
its binding character. Bindbswari v. Thakttb 
Lakpat Nath Singh (1910) . 15 C. W, 725 

2. s. 47 — Limitation Act {IX of 1908)„ 

Art,J.38 — Transfer of Property Act (IF of 1882),, 
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3 . 90 — Purchase by decree-holder — Suit to recover 'pos- 
session — Execution, In execution of a redemption 
decree the decree-holder (mortgagee) himself pur- 
chased the property at the court-sale After the 
confirmation of the sale, the legal representative 
of the decree-holder (mortgagee auction-purchaser) 
brought a suit to recover possession of the property 
so purchased. The defendants (representatives of 
the mortgagors judgment-debtors) contended that 
the question involved m the suit related to the 
-execution of the decree ; therefore, the suit was not 
maintainable under s. 47 of the Civil Procedure 
Code (Act V of 1908) and that the plaintiff’s 
remedy lay under 0. XXI, r 5. The first Court 
allowed the claim. On appeal by one of the 
defendants : — Held, reversing the decree, that 
(i) The suit was barred by s 47 of the Civil Pro- 
cedure Code (Act V of 1908). (ii) A decree-holder 
by becoming a purchaser at a court-sale did not 
cease to be a party to the suit within the meaning 
of s. 47 of the Civil Procedure Code, (m) Proceed- 
ings for delivery of possession of property purchased 
by the decree-holder were proceedings in execution 
of the decree and fell within the scope of s. 47 of the 
Oivil Procedure Code, (iv) Art. 138 of the 
Limitation Act (IX of 1908) did not override the 
provisions of the Civil Procedure Code. They 
should be read together. Where the auction- 
purchaser was also a party to the suit in which the 
decree was passed, his claim for the delivery of 
possession of the property purchased must be 
determmed by the Court m the execution depart- 
ment. But where the auction-purchaser was a 
third p^rty, it was open to him to bring a suit for 
possession of the property purchased by him and 
such a suit would be governed by twelve years’ 
limitation under Arc. 138 of the Limitation 
Act. (v) Under s 90 of the Transfer of Property 
Act (IV of 1882) the execution proceedings did 
not terminate with the sale The execution of 
the decree being barred at the date of the suit, it 
was not allowed to be treated as a proceeding in 
•execution. Sadashiv bin Mahadtt v Nabayan 
V iTHAL (1911) . I. L. R. 35 Bom. 452 

3. s. 47, O. XXI, rr. 96, 98 — 

Application by purchaser at Court sale for delivery of 
posssession against a purchaser of attached property 
subsequent to attachment maintainable under 0 XXI, 
r. 98 — Res judicata — Erroneous decision in one 
execution proceeding that no appeal lay not res 
judicata in a subsequent proceeding. A decree- 
holder who had purchased properties in execution 
of his decree and' who was obstructed by a purchaser 
from the judgment-debtor after attachment, apphed 
to the Court under 0. XXI, r. 95, and obtained 
an order for delivery of possession. An appeal 
by the purchaser against the order was dismissed 
on the ground that no appeal lay as he claimed in 
bis own right and not on behalf of the judgment- 
debtor. The auction purchaser being further 
resisted in attempting to take delivery apphed 
under 0. XXI, r. 98, for delivery and for com- 
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mitment of the obstructing purchaser. Held, 
that the application under r 98 was maintainable 
as the resisting purchaser was the representative 
of the judgment-debtor within the meaning of s. 47 
of the new Civil Procedure Code Held, also, that 
j the erroneous appellate order in the previous pro- 
ceeding that no appeal lay did not operate as res 
judicata Kuppana Kavundan v. Kumara Ka- 
VUNDAN (1910) . . I. L. B. 34 Mad. 450 

s. 48, and Seh. I, O. 'X.'Kl— Exe- 
cution proceedings — Decree in Baroda Court — 
Transmission to Bombay High Court for execution 
— Application to execute — Limitation. On 17th 
July 1903 the plaintiff obtained a decree in the 
Amreli Court, in the territory of His Highness the 
Gaekwar of Baroda On 12th May 1894 an appli- 
cation for execution was made. On 10th July 
1905 a second appbcation was made, the prayer 
being for the attachment of moveable properties 
of the defendant ‘ ‘ m whatsoever villages and at 
whatsoever places in Okhamandal. ’ ’ Okhamandal 
being within the jurisdiction of the Amreli Court, 
the order for attachment was made. On 5th July 
1909 the decree was transmitted on plaintiff’s 
application to the Bombay High Court for exe- 
cution ; and on 15th October 1909 an applica- 
tion for execution by attachment of property in 
Bombay was made. Held, that the application 
was a substantive appliCettion with regard to the 
property in Bombay, and being made more than 
12 years after the date of the decree, was barred 
by the provisions of s. 48 of the Civil Procedure 
Code (Act V of 1908). An order by a Court 
passing a decree for the transmission of a decree 
for execution to another Court is not an order 
for the execution of the decree, nor is an appli- 
cation for the transmission of an application for 
execution Hussein Ahmad Kaha v. Saju Mahamad 
Sahid, I L R 15 Bom. 28, distinguished Jeb- 
WANDAS Dhanji V. Ranchoddas Chattjrbhitj 
(1910) . . . I. L. B. 35 Bom. 103 

s. 60 — “ Public officer ” — Execution 

of decree — Limitation — Limitation Act {IX of 1908), 
Sch 1, Art. 182, cl (5) — Attachment — Pay of officer 
of regular forces not attachable — -Statutes 44 <Ss 45 
Vict , Cap. LVllI, s. 136 — Statutes 58 <Ss 59 Viet., 
Cap V, s. 4 An officer of His Majesty ’s regular 
forces serving m India is not a ‘ ' public officer ’ ’ 
within the meaning of s 60 of the Code of Civil 
Procedure, 1908. The pay of such an officer, 
therefore, is not liable to be attached m execution 
of a decree of a Court in British India. Calcutta 
Trades Association v. Ryland, I. L. R 24 Calc. 
102, and Watson v. Lloyd, I. L. R. 25 Mad. 402, 
referred to. Leoky v. Bank of Upper India, 
Limited (1911) . . I. L. B. 33 AIL 529 

s. 73 — Civil Procedure Code (Act 

V of 1908), 6S. 73, 115 — Assets if held by Court 
until whole of purchase-money deposited — Receiver^ 
execution against — Leave of Court taken after 
application, if sufficient — Refusal to exercise juris^ 
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dichon from misapprehension of statute — Bevision, 
Assets cannot be said to be held by the Court avail- 
able for rateable distribution within the meaning 
of s. 73 of the Civil Procedure Code at the date of 
the sale, and until the whole of the purchase-money 
has been deposited. The Court cannot dismiss 
an application for rateable distribution merely on 
the ground that no leave had been obtained to pro- 
ceed agamst a Receiver, who was one of the judg- 
ment-debtors, when such leave had m fact been ob- 
tained before the Court was called upon to make 
rateable distribution. Banhu Behan v. Harendra 
Nath, 15 C. W. N, 54, applied. ^ When the Court 
below has refused to exercise a jurisdiction vested 
in it by law, it is immaterial that such refusal is 
based upon a misapprehension of the true effect of 
the statutory pi o vision on the subjec'L and the 
High Court will interfere in such a case in revision. 
Amir Eassan, v. Sheo BaJcsh, L B, 11 I. A 237 : 
s,c I. L B. 11 Calc. 6 ; Mahammad v. Abdvl, 
L.B. 16 I. A. 104 s.c. I.L. B. 16 Calc. 749 ; 
Vishumthar v. Vasudevt I. L. B 16 Bom. 708 ; Boss 
V. Betambar, I, L B. 25 All. 509, referred to. 
Maharaja of Burbwak v. Aptjrba Krishna 
Roy (1911) .... 15 C. W. N. 872 


— s. 80 — 

See Cause of Action. 

I. L. R. 


38 Calc. 797 


— s. 92— 

See Civil Procedure Code, 1882, ss. 
30 AND 539 . I. L. R. 83 All. 660 


s. 93 — Duties imposed upon Collectors 

— Duties not to he discharged by subordinate. Duties 
which are imposed upon Collectors by Government 
under s 93 of the Civil Procedure Code (Act V of 
1908) are of very special nature, the discharge of 
which often requires serious consideration and they 
may not be discharged by the Collector’s subordi- 
nate. The conclusion that because an Assistant 
Collector was discharging the functions of the 
Collector under the provisions of s. 11 of the Land 
Revenue Code (Bom Act V of 1879) in revenue 
matters, he was, therefore, entitled to discharge 
his functions with reference to suits filed under 
s. 92 of the Civil Procedure Code (Act Y of 1908), 
is erroneous. Somchand Bhikhabhai v. Chhagan- 
LAL (1911) . • I. L. R. 35 Dom. 243 

ss. 99, 107, Seh. II — Arbitration — 

Appellate Court, powers of — Beference once madeun- 
affected by death of party. Aa application for a 
reference to arbitration under Sch. II to the 
Code of Civil Procedure, 1908, may be made to an 
Appellate Court as well as to a Court of original juris- 
diction, and the Court is bound to accept and act 
upon such application if made by all the parties 
interested in the appeal. When an application for 
arbitration has been made, it will not lapse by 
reason of the death of one of the parties : but if the 
right to sue survives, the arbitration must be pro- 
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ceeded with after substitution of the representatives 
of the deceased party. Perumalla Setyanarayana 
V. Perumalla Venkata Bangayya, I. L. B. 27 Mad. 
112, referred to. Dutta d. Khedu (1911) 

I. L. R. 33 All. 645 


s. 100 ; O. XLV, r. 27 — Bofusal to 

admit additional evidence in appeal — Discretion of 
Court — Appeal. A refusal in the exercise of dis- 
cretion to admit additional evidence under 0. 
XLI, r. 27, of the Code of Civil Procedure, will 
not afford a ground for second appeal Bam 
Plan V. Kallu, I. L. R. 23 AH. 121, follow^ed. 
Durga Prasad v. Jai Karain (1911) 

I. L. R. 33 All. 379 


s 104, cL (2) ; O. XLIII, r. 1 [a)— 
Order returning a plaint for presentation to proper 
Court — Appeal — Case remanded to Court of first 
instance — Appeal from order of remand inadmis^ 
sible. A Munsif returned for presentation to the 
proper Court a plaint filed before him. Then 
plaintiff appealed agamst this order to the District 
judge, who transferred the appeal to a Subordinate 
Judge, who in turn remanded the case to the 
Munsif for trial on the merits? Held, that no appeal 
would he from the appellate order of remand. 
Naubat Singh v. Baldeo Singh (1911) 

I.L. R. 33 AU. 479 

s. 104, and Soli. II, r. ll^Arbi’ 

traiion — Statement of special case for opinion of 
Court — Appeal from order of Court — Indian Arbi- 
tration Act [IX of 1899), s. 10. In a suit filed for 
partition of joint family property, the parties 
agreed to refer the matter to arbitration, und a 
consent order of reference was taken. A similar 
agreement referred to the same arbitrators questions- 
as to the partition of such immoveable property 
as was outside the jurisdiction of the Court in the 
smt. The arbitrators disagreed on certain points, 
but, instead of referring their differences (as the 
agreement of reference authorised them to do) to 
an umpire, they submitted their own opinions in 
the fo:^ of a special case for the opimon of the 
Court In doing so they purported to act under 
the provisions of the Civil Proceduie Code (Act V 
of 1908), Sch. II, r. II, and of the Indian Arbi- 
tration Act (IX of 1899), s. 10 [b). The matter 
was decided by the Chamber Judge and an appeal 
was preferred against the decision. Htld, that no 
appeal lay. Inasmuch as the special case w^ in 
no sense an award, it did not come within the Civu 
Procedure Code (Act V of 1908), Sch. IT, 

11 ; hut, in so far as it related to the agreement 
which was not the subject of the Court s o^er, 
it fell under the Indian Arbitration Act (IX ot 
1899) s 10 (b). PuRSHOTUMDAS Ramgopal V. 
KAMGOPAI, Hn^I-AL (1910) 

ss. 105, 108, 109 ; O. XLI, r. 23- 


SS, JLUO, XUO, XVC/ , 

lemand—A'Ppeal—Pnvy Council. Held, am 

rlincr a case to the lower Appellate Court 


D 
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passed by the High Court under 0. XLI, r. 23 
of the Code of Civil Procedure, 1908, is not appeal- 
able to His Majesty in Council Forbes v. Ameer - 
oon-mssa Begums 10 Moo 1 A S15 , Mahant 
Islivargar Budhgar v Gaudasama Amarsang, I L R 
8 Bom. 548 , Saiijid Mitzhar H ossein v Musammat 
Bodha Bibi, I. L R 17 All 112, and Radha 
Kishan v. The Collector of Jaunjmr, I L. R 23 
All 220, referred to. Ahmad Hds\in v Gobind 
Kbtshha Nabaih (1911) . I. L. R. 33 All. 391 

1. s. 109 — Charter Act {24 <f? 25 

Vict., Cap 104), s. 15 — Final order, ^'passed 
m appeal,^ ^ older refusing application to sue in 
forma pauperis, if — Letters Patent, s 39 An order 
passed by the High Court m the exercise of its revi- 
sional jurisdiction under s 115, Civil Procedure Code, 
or its power of superintendence under s. 15 of the 
Charter Act is an order made or passed on appeal 
within the meaning of s 109, Civil Procedure Code, 
or s 39 of the Letters Patent. The term ‘ ‘ final 
order ” in s 109 denotes an order which finally 
decides any matter w hich is directly at issue in the 
case in respect of the rights of the parties If the 
order in efiect finally decides the cardinal point in 
the suit, if it decides ^an issue which goes to the 
foundation of the suit and therefore is an order 
which could never, while the decision stood, be ques- 
tioned again in the suit, it is final within the section, 
notwithstanding that there may be subordinate 
enquiries to be made The question has to be 
decided with reference to the precise relation in 
which the order stands to the proceeding before the 
Court Whenever an application to sue in formd 
pauperis is refused, the decision is not necessarily a 
final order within s 109, Civil Procedure Code 
The order is ‘ ‘ final ’ ’ when leave is refused on the 
ground that the allegations of the petitioner in 
the plaint does not disclose a cause of action 
against the defendant Habish Chahdea Achaeja 
V. The Nawab Bahadue of Mueshidabad (1911) 

16 C, W. 879 

2. g. 109, el. (a) — Privy Council 

appeal to — Decree or final order, an order remand- 
ing a suit for taking accounts if. An order setting 
aside the decision- of the Court of first instance 
as to the respective shares of parties in a part- ' 
nership and directing fresh accounts to be taken 
is such a final decision on the points in issue 
between the parties as to amount to a decree in 
the suit within the meaning of s 109, cl [a), Civil 
Procedure Code Dwaeka Nath Sarkae v Hazi 
hlAHOMBD Akbae (1910) . 15 C. W, IST. 60 

s 115— 

See Aebiteatioh by Court 

I. L. R. 38 Calc 421 

See Mamlatdars’ Courts Act (Bom. 

II OF 1906), ss 19, 23 

I. L. R. 35 Bom. 487 

See Pbesidehcy Small Cause Court. 

' I. L. R. 38 Calc. 425 
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s 116 — contd 

1. — Criminal Procedure 

Code, s 195 (6) — Sanction to prosecute — Sanction 
granted by Munsif — Revisional powers of District 
Jugde One of the parties to a civil suit applied for 
sanction to prosecute the plaintiff, on the ground 
that he had instituted a false cl aim. The Munsif 
dismissed the application on techn ical grounds. The 
applicant applied to the District J udge under s 195 
(6) of the Code of Criminal Procedure. The Judge 
remanded the case to the Munsif for trial of the 
application. Held, that the p owers of revision 
exercisable by the District Judge were confined 
to those conferred by s 195, Criminal Procedure 
Code, and he had no jurisdiction to make the order 
of remand BEm Prasad v Sarju Prasad Tha- 
KURiA (1911) . . I. L. R. 33 All. 512 

2. Interlocutory order 

■ — High Courts power of revision — Ghaiter Act {24 

25 Vict., c. 194), s 115 — Revision where adequate 
lemedy exists Quaere Whether s. 115 of the Civil 
Procedure Code or s. 15 of the Charter Act gives 
power to the High Court to interfere with inter- 
locutory ord(^rs Held, that there is one common 
principle which governs its interference under 
both sections, viz , that it will not have recourse, 
ordinarily at least, to its revisional or superintend- 
ing powers wheie there is another and an adequate 
remedy open to the applicant. An order refusing 
to amend the pleadings if erroneous may be cor- 
rected upon appeal from the decree to be passed 
in the suit. Such an order not being likely to 
cause irreparable injury should not be interfered 
with under the Charter Act. Chard i Ray v. 
Kripal Ray (1911) . . 15 C. W. FT. 682 

3. The High’ Court 

will interfere with an interlocutory Older, if irre- 
parable injury would be caused to one of the litigants 
if matters were not set right. Amjad Ali v. Ali 
Hussatr Johar (1910) ” . 15 C. W. 3N. 353 

4. — — - — Letters Patent, 

s. 39 — Privy Council, leave to appeal to — “ Final 
order ’ ’ passed on appeal — Order passed hy High 
Court on revision, if passed on appeal— Order relating 
to discovery, if final order — Order that Land Acquisi- 
tion Judge cannot enteitain objections to awaid hy 
Government, if final order, when reference at clairn- 
ants’’ instance still pending — Interlocutory order 
• — Civil Proceduie Code {Act V of 1908), ss. 109, 115. 
Orders passed by the H^gh Court m the exercise of 
its revisional jurisdiction under s. 115 of the Civil 
Procedure Code or of its power of superintendence 
under s 15 of the Charter Act, are orders made 
or passed on appeal within the meaning of s. 39 
of the Letters Patent \ Whether a particular order 
is a final order within the meaning of s 109 of the 
Civil Procedure Code, for the purpose of granting 
leave to appeal to His Majesty in Council, must 
depend upon its nature and contents and its relation 
to the proceedings in which it has been made. 
As a general rule an order cannot rightly be consi- 
dered final which settles a point only of several 
issues of law or fact, in other words, i£ the order 



( ) 


DIGEST OE CASES. 


( 70 


<iTVIL PROCEDUKE CODE (ACT V 
OP 1908) — contd. 
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4601(168 a question the solution of which cannot, 
whatever may be taken of it, terminate the 
proceeding before the Court, it cannot be appro- 
priately called a final order An order of the 
High Court which dealt with the question of the 
propriety of an order of a Land Acquisition 
Judge lor discovery is not a ‘ ‘ final order ’ ’ 
within the meaning ot s 39 of the Letters 
Patent or s. 109 of the Civil Procedure Code. 
An order of the High Court holding that the 
Land Acquisition Judge could nut review at the 
instance of the Secretary of State the award of the 
Collector, in so far as it was not challenged by the 
claimants, the objections of the claimants to the 
award still remaining to be determined by the 
Judge, was not a ‘ ‘ final order ’ ’ within the mean- 
ing of s. 39 of the Letters Patent and s. 109 of the 
Civil Procedure Code Secretary of State for 
India v. British India Steam Navigation Co. 
(1910) . . , 15 C. W. K. 848 

s. 115, O. XI, r. 12— 

See Land Acquisition. 

I. L. B. 38 Gale. 230 

■ s. 144 — Decree — Interest, award of — 

Discretion of Court— ^Land Acquisition Act (/ of 
1894) — Court determining the amount of compensa- 
tion — Payment of the amount to claimant — Sul- 
sequent reduction in amount on appeal — Interest 
over the excess — Inherent powers of the Couit. A 
sum of money by way of compensation awarded 
under the Land Acquisition Act (I of 1894) and 
paid mto Court was taken out by the claimant. 
Subsequently on appeal, the High Court reduced 
the amount of compensation payable to him, but 
made no order as to interest Government then 
apphed to recover from the claimant interest over 
the excess drawn by the claimant from the Court. 
Held, that the mterest claimed should be awarded, 
inasmuch as the claimant had had the benefit of 
the money belonging to Government in excess of 
that to which the High Court held him to be 
entitled, and the benefit was represented not only 
by the excess wrongly taken by the claimant from 
the District Court but also the amount of mterest 
which the excess carried. Mookoond> Lai Pal v. 
Mahomed Sami Meah, I. L. R, 14 Calc. 484, 486, and 
Cohind> Vaman v. SaJcharam Ramchandra, I. L. R. 
3 Bom. 42, referred to. Collector of Ahmedabad 
V. Lavji Mijlji (1911) . I. L. R. 85 Bom. 255 

s. 145, O. XLI, r. 5— 

See Execution of Decree. 

1. 1.. R. 38 Calc. 754 

146 — Possession during attachment, 

if possession for owner — Recovery of possession, suit 
,for, if may he maintained on the mere fact of posses- 
sion far 11 years where no title proved hy defendant — 
Title of third party if may he set up in defence. 
Although an attachment under s. 146, Criminal 
Procedure Code, interferes with physical possession. 
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it does not afiect the legal rights of the parties 
concerned and the property under attachment is 
held for the person ultimately shown to be entitled 
to possession. Where m a suit for recovery of 
possession of a jalkar attached by a Crimmal Court 
under s. 146, Crimmal Procedure Code, the plaintiS 
was found to have held exclusive and undisturbed 
possession of the jalkar for eleven years prior to 
attachment Held, that in the circumstances of the 
case such possession was evidence of a right to 
possess and unless a better title or antecedent pos- 
session was proved by the defendants, the plamt- 
ifi would be entitled to be maintamed in possession 
against all but the true owner. Nisa Ghand Gaita 
V Kanchiram, I. L R 26 Calc. 579 s c. 3 C. W. N. 
568, doubted and distinguished. Wise v. Amir- 
unissa Xhatun, LB 7 I. A. 73, and Sundar v. 
Parhati, L. R 16 I. A 186, referred to. The rule 
laid down in the former case presupposes facts to 
which the provisions of s. 9, Specific Belief Act, 
apply Shya^ia Charan Bay v Surya Kanta 
Acharya (1910) . 15 C. W. IN. 163 

s 148, Sch. II, s. 15 (c)— 

See Arbitration 

I. L R. 38 Calc. 522 

O. I, r. 10 — Limitation Act {IX of 

1908, Art. 171 — Partition suit — Death of a party — 
Ahatement — Application to set aside the abatement 
— Limitation of sixty days — In a partition suit all 
parties should he before the Court — Inherent power 
of the Court to add a party at any stage of the suit 
for the ends of 'justice. On the 5th April 1892 the 
plaintifi obtained a decree for partition and died 
in October 1893, leaving him surviving a mmor 
son, who attained majority in Pebruary 1907. At 
a very late stage of the execution-proceedings, 
the son made an application on the 16th April 
1910 for the issue of a commission to efiect partition 
according to the rights declared in the partition 
decree. Held, that as soon as the Civil Procedure 
Code (Act V of 1908) came into force the suit 
abated so far as regarded the applicant’s father 
who was a party, and the application to set aside 
the ahatement by adding the applicant as the 
legal representative of the deceased not having been 
made within sixty days under Art. 171 of the 
Limitation Act (IX of 1908), the application was 
time-barred. Held, further, that in a partition 
suit all the parties should he before the Court, and 
that there was nothmg in the Civil Procedure 
Code (Act V of 1908) limiting or afiecting the 
inherent power of the Court to make such orders 
as might be necessary for the ends of 3 ustice. 
Lakhmichand Bewachand V. Kachijbhai (1911) 
I. L. R. 35 Bom. 393 

O. II, r. 2— 

See Civil Pboceditre Code, 1882, s. 43. 

I. L. R. S3 All. 244 

See Mahomedan Law — Dower. 

I, L. B. 33 All. 291 

D 2 
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CIVIIi PROCEDUBE CODE (ACT V 
OP 1908) — contd. 

0. 17", rr. 15-23 — PracUce — Issue of 

summons — Summons transmitted for service to Court 
having 'jurisdiction in the place where defendant 
resides — Question of sufficiency or insufficiency of 
service to he determined by Court serving summons. 
Where a summons is sent by a Court m which a 
smt is filed to a Court, within the jurisdiction of 
which the defendant resides, for service on the 
defendant, it is the serving Court and not the 
issuing Court with which, ordinarily speaking, 
rests the decision whether such summons has been 
properly served or not, though possibly there may 
be cases in which the issuing Court may find it 
necessary to re-open the question of service and 
to decide thereon. Romanath Bural v Guggodo- 
nandan Sen, I L. B, 22 Calc 889, dissented from 
The provisions of 0. V, rr 15 to 23, discussed. 
Dwaeka Peasad V. Beij Mohaf Lal (1911) 

I. D. R. 33 All. 649 

O. V, r. 25 — Practice — Procedure — 

Service of summons hy registered post on defendant 
residing out of British India — Summons returned 
marked ‘ ‘ Refused to take ’ ’ — General Glauses Act {X 
of 1897), s. 27. A summons was sent by registered 
post addressed to the first defendant at Navalgarh 
in the State of Jaipur and purported to be sent 
in accordance with the provisions of 0 V, r 
25 of the Civil Procedure Code (Act V of 1908) 
The cover was returned with an endorsement in the 
vernacular which was translated as follows : — 

“ Refused to take. The handivritmg of Chunilal, 
postman.” Held, that as it appeared that the 
cover was propeily addressed to the first defendant 
and had been registered? duly stamped and posted, 
the Court was entitled to draw the inference indi- 
cated in s 27 of the General Clauses Act and to 
hold that there was sufficient service. Per Curiam 
The only rule, if it can be called a rule, to be laid 
down, is that the Court must be guided m each 
case by its special circumstances as to how fax 
it will give efiect to a return of a cover endorsed 
“ refused ” or words to the like effect Jagannath 
Brakhhhau v J, E Sasoon, J L R 18 Bom 606, 
distinguished. Balukam Ramkissen v, Bai 
Paneabai (1910) . . " I. L. R. 35 Bom. 213 I 

O. IX, r. 13 ; O. V, r. 17 — 

See Substituted Service. 

I. li. R. 38 Calc. 394 

O. XI, rr. 13, 18 (2)— 

See Discovery . I. L. R. 38 Calc. 428 

O. XVII, r. 3 ; O. XLI, r. 27I^Pro- 

cedure — Order for parties to appear with witnesses at 
adjourned hearing — Default of plaintiff ^s witnesses — 
Dismissal of smt. On the date fixed for the hearing 
of a suit the parties and their witnesses were present 
but, as there was some piospect of a compromise, 
the hearing was adjourned- On the adjourned 
date the plaintiffs were present, but their witnesses, 
though summoned, did not appear. The plaintiffs 
did not apply for an adjournment, nor did they ask 
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the Court to enforce the attendance of their witnesses 
under order XVI, rule 10, of the Code of Civil Pio- 
cedure, 1908, and the Court, acting apparently 
under 0 XVII, r. 3, of the Code, dismissed 
the suit The plaintiffs appealed, and the District 
Judge, dealing with the case as if the plaintiffs had 
made default in appealing remitted the case to the 
first Court to be disposed ot accoiding to law. 
Held, that the procedure of the Distiict Judge was 
erroneous : he should have proceeded under O. 
XLI, r. 27, to direct the admission of fresh 
evidence, and under 0 XLI, r. 25, to refer 
the issues for trial to the Court of fiist instance. 
Ram Narain Dube v. Jacdeo (1911) 

I. L R. 33 All. 690 

— O XX, r. 2 — Judgment written hut 

not delivered before transfer of J udge-^Successor in 
office competent to pronounce his own judgment. 
Where a judge fixed a date for delivering judgment, 
■wrote it out and placed it upon the record, but was 
transferied before the date fixed, and his successor 
took a different view and delivered his own judg- 
ment Held, that his successor in office was not 
obliged to deliver the judgment but was competent 
to pronounce a judgment of his own m the case. 
In the goods of Prem Chand, Moonshi, 44 Ch. D 262, 
followed Re Baker , Nicholas v. Baker, 1 L. R. 
21 Calc 32, referred to. Lachman Prasad v. 
Ram Kishan (1910) . I. L R. 38 All. 236 

O. XX, r. 11 — Civil Procedure Code 

{Act V of 1908), 0 XX, r. 11, and O XXXIV, 
r, 6 — Personal decree against mortgagor — GourVs 
discretion to diiect payment by instalment — Judicial 
discretion — Second appeal In making a decree 
under 0. 34, r 6 ot the Civil Procedure Code, 
against a mortgagor personally, the Court may 
direct the payment of the decretal amount in 
instalments under Or. 20, r. 11 of the Code. Whe- 
ther or not the Court exercised a sound judicial 
discretion in making the order cannot be reviewed 
in second appeal. Balgdbindram BhaJcat v. Chhedi- 
lal Saha, 11 C. L J ^431, distinguished Bidhu 

SEKA.R BaISTDAPADHYA V SUDHURY MaHATABUDDIN 

(1911) . . . . 15 C. W. isr. 1083 

O XXI, r. !.• — Decree — • Payment of 

money ordered iii a deciee — Payment ordered on a 
fixed date — Delay in making payment into Court 
owing to closing of Comt — Payment on the opening 
day — General Clauses Act {X of 1897), s. 10 — 
Piactice A decree provided as follows: “The 
plaintiff should pay, by the 10th day of April 1909, 
to the defendant RIOO. If the moneys are not 
paid by the plaintiff as agreed upon, the property 
in dispute w'lll remain with the defendants by right 
of ownership and the plaintiff will have no right 
of ownership over the same ’ ’ The plaintiff chose 
to pay the money in'fco Court, and finding it closed 
on the 10th, she paid the money on the 14:th April 
1909, the day on which the Court re-opened. A 
question having arisen w^hether the payment so 
. made w^as within the terms of the decree : — Held, 
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that the payment was properly ma(ie, for 0. 
XXI, r. 1 of the Civil Procedure Code, 1908, 
intended to enact and did enact that payment into 
Court was a valid compliance with the decree even 
though the decree directed payment to the decree- 
holder. Waita maed Ravji V Xattj walad Mijeha 
( 1910) . . . I.L R. 36 Bom. 35 

— O. XXI, r. 16— 

See MAmTENANOE Allowance. 

I. L. R. 38 Calc. 13 

~~ O. XXI, rr. 18, 19, 20 — Execution 

of decree — Cross deciee — Set o^ — Money decree — 
Decree for enfoi cement of charge. Held, that under 
the Code of Civil Procedure, 1908, a Court is com- 
petent to set off a simple decree foi recovery of 
money against a decree for recovery of money by 
•enforcement of a charge. Xagar Mal v Ram 
Chand (1910) . . I. L, R. 33 AU 240 

— — — — Seh.. I, O. XXI, r. 28 — Indian Arbi- 
tration Act (IX of 1899), ss. 11 and 15—“ Aioard ” 
An award filed in Court under s 11 of the Indian 
Arbitration Act (IX of 1899) is nothing more than 
an award, although it is enforceable as if it were a 
decree. Execution of such an award cannot be 
stayed under Order XXI, rule 29 of the Civil 
Procedure Code (Act V of 1908) Trtbhuwaneas 
KaLLIANDAS GaJJAE V, JiVANCHAND LaLLUBHAI 

& Co. (1910) . . I. L. R. 35 Bom. 196 

— O. XXL rr. 57, 66 - 

See Execution of Decree 

I. L. R. 38 Calc. 482 

O. ^XI, r. 89 — Execution of decree — 

Sale in execution of simple money decree, the decree^ 
holder also holding a decree upon a mortgage of the 
property sold — Application by decree-holder to have 
sale set aside. A decree -holder held two decrees 
against the same 3 udgment-debtor, the one being a 
decree for sale on two mortgages, and the other a 
simple money decree. In execution of the latter 
decree the decree-holder caused part of the mort- 
gaged property to be sold by auction, and it was 
purchased by a stranger. Held, that the decree- 
holder was not competent to apply under O. 
XXI, r. 89, of the Code of CJivil Procedure, 1908, 
to get this sale set aside. Muhammad Ahmad - 
ttllah Khan v. Ahmad Said Khan (1911, 

I. L. R. 33 All. 481 

O. XXI, r. 91 — Contract Act {IX of 

1872), s. 18, cl. {$) — Stamp Act {II of 1899), s. 35 — 
Court-sale — Discovery that the judgment-debtor had 
no saleable interesir— Failure of consideration — Suit 
hy auction-purchaser for possession or return of 
purchase money — Belations of the judgment-creditor 
and auction-purchaser — Suit not cognizable by 
Small Causes Court— Unstamped document regard^ 
<is non-existent. A Court -sale purchaser, having 
discovered that the judgment-debtor had no sale- 
able interest in the property sold, brought a suit 
against the judgment-creditor for recovery of 
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possession of thf property, or m the alternative, re- 
turn of the purchase money on the footmg of total 
failure of consideration A question having arisen 
as to whether the suit was maintamable Held, that 
the suit was maintainable inasmuch as under the 
Civil Procedure Code (Act V of 1908) there was an 
imphed warranty of some saleable interest when 
the right, title and interest of a judgment -debtor 
was put up for sale and the purchaser's right based 
on such imphed warranty to a return under certain 
conditions of the purchase-money which had been 
received by the judgment-creditor was recognized. 
The relations of the parties, namely, the judgment 
creditor and the Court -sale purchaser were m the 
nature of contract Held, further, that such a suit, 
though the subject-matter was less than R500, 
was not cognizable by a Court of Small Causes, 
there being a prayer for possession of immoveable 
property. An unstamped document being inad- 
missible in e\adence must be taken as non-existent. 
Rustomji Ardeshir Irani ^Vinayak Ganga- 
DHAR Bhat (1910) |c^ I. L. R. 35 Bom. 29 

OO. XXIII, XLI, r. 11 — Suit to re- 

cover possession — Dismissal of suit — Appeal — Appli- 
cation for withdrawal of suit with leave to bring a fresh 
suit — Power of the Court Plaintiff’s suit to recover 
possession of lands having been dismissed by the 
first Court, he appealed to the District Court and, 
before the admission of the appeal, he applied to 
that Court for leave to withdraw the suit and brmg 
a fresh suit. The application was heard and granted 
by the District Judge without any notice to the 
defendant The defendant havmg apphed for 
revision, under the extraordmary jurisdiction (s 115 
of the Civil Procedure Code, Act V of 1908), of the 
order granting the withdrawal : — Held, settmg aside 
the order, that it was beyond the power of the Court 
to allow a withdrawal from a suit with leave to file 
a fresh suit on the same cause of action after the 
defendant had obtamed a decree in his favour. 
Eknath V. Ranoji (19 li) . I, L. R, 35 Bom. 261 

O. XXV, r. 1, Seh. I. 

See Practice . I. L.'R. 35 Bom. 339 

O. XXV, r. 1 — Woman plaintiff — Ap- 
plication for security for costs — Suit for defamation — 
Court's discretion N, a widow, brought an action 
against D, praying that D might be restrained from 
rej)eating or publishmg certain defamatory state- 
ments concernmg N and that D might be ordered to 
pay R 5,000 or such other sum as the Court should 
think fit as damages D took out a summons m 
Chambers callmg upon N to show cause why she 
should not give security for the payment of D’s 
costs under 0. XXV, r. 1, Civil Procedure 
Code (Act V of 1908). Held, that, under the cir- 
cumstances of the case, it would be a wrong use of 
the Court’s discretion if the Court practically 
defeated the suit at that stage when it was almost, 
if not quite, ripe for hearing, by ordering the 
plaintiff to lodge security. Edd, further, that the 
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Court was entitled, as a discretion was given it 
under the section, to exercise that discretion only 
upon certain terms which it was entitled to impose 
on the plaintiff Namubai v Daji Govtkd (1910) 
I. L. K. 35 Bom. 421 

O. XXXIII, r. 1 — l%q%%ry mto pau- 
perism — Claim for redemption of mortgage — Ap- 
plicant able to raise money upon security of equity of 
redemption. Held, that a plaintiff seeking to sue 
for redemption in forma pauperis cannot claim 
to sue as a pauper so long as he can raise money on 
his equity of redemption and that m so doing he 
will not in effect he mortgaging his claim Vedanta 
Desihacharyulu v JPerindevamma, 1. L R 3 Mad. 
249, distinguished. Kapil Deo Singh v Kam 
Rikha Singh (1910) . I. L. B. 33 AIL 237 

O. XXXIII, r. 13 — Civil Procedure 

Code (Act XIV of 1882), s 412 — Suit in forma 
pauperis — Settlement of suit out of Court — Court 
passing no order for payment of Court-fees — Govern- 
ment applying for the payment — Practice and pro- 
cedure. A suit for partition brought in forma 
pauperis was settled out of Court. On the 7th 
October 1908 the Court dismissed the suit but made 
no order for the payment of Court-fees under s 412 
of the Civil Procedure Code of 1882. At that date 
Government had ninety days’ time within which 
to apply to the High Court under its extraordinary 
jurisdiction. Before the expiry of the period the 
new Civil Procedure Code came into force. The 
Government, thereupon, applied to the Court 
under 0. XXXIII, r. 12, for an order as to 
payment of Court-fees, but the Court dechned to 
make the order. On appeal ; — Held, (i) that the 
order passed by the Court under 0. XXXIII, 
r 12, was an order within the meaning of s. 47, 
and it was therefore appealable ; (u) that, before 
the expiry of the period within which the Govern- 
ment could have applied to the High Court under 
the old Code, the new Code had come into force 
and by it the Government were enabled to apply 
to the Court for an order under r. 12 of 0. 
XX X III ; (m) that the suit having been dismissed 
there was a failure of it, and the right accrued to 
Government to have the Court-fee from the party 
defeated. Seceetaey op State foe India v 
Kaeayan (1911) . . I, L. B. 35 Bom. 448 

O. XXXIV, rr. 4, 5; O, XLI, 

r. 20. 

See Moetgage . I, Xi. B, 38 Calc. 913 

O. XXXIV, r. 14 — Transfer of Pro- 
perty Act (IV of 1882), s. 99 — Repeal^Decree on 
mortgage — Execution sale — Proceeds insufficient to 
satisfy decree — Attachment of mortgagors other pro- 
perty comprised in redemption decree for the recoveiy of 
the balance — Property attached to he sold. H and G 
mortgaged their property A to R w^ho also held in 
mortgage from the same mortgagors their other 
property B. R obtained a decree on the mortgage 
of property A for the recovery of the mortgage-deed 
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by sale of that property and the balance, if any, to 
be paid by the mortgagors. Subsequently the 
mortgagor G, H having died in the meanwhile, 
got a redemption decree against R with respect to 
property B. In execution of jK’s decree, property 
A was sold but the sale-proceeds were not sufficient 
to satisfy the decretal debt R, thereupon, sought 
fco recover the balance by execution against property 
B and the said property was attached. After attach- 
ment a question having arisen as to whether R 
could recover the balance of his decree by sale of 
property B m execution without instituting a suit 
for the sale of that property, held, that the Civil 
Procedure Code (Act V of 1908) in so far as it re- 
pealed s. 99 of the Transfer of Property Act (IV of 
1882) and substituted in its place O. XXXIV,. 
r. 14, merely effected a change of procedure m 
the manner m which mortgaged property has to be 
reahzed in execution of money decrees and, there- 
fore, the statutory rule in force for the purpose of 
the execution of the unsatisfied portion of the de- 
cree on mortgage was the rule contained in 0^ 
XXXIV of the Civil Procedure Code (Act V of 
1908). R was, therefore, entitled to an order that 
the attached property B be sold in execution of his 
decree with lespect to property A. Bai Ganga 
V. Bajaeam Atmaeam (1911) 

I. L. B 35 Bom. 248 

O. XXXIX, r. 1— “ Wrongfully sold 

in execution of a decree ” — Temporary injunction — 
Civil Procedure Code, 1882, s 492 — Act No X of 
1877, s. 492--Act No VIII of 1859, s 92. Held, 
that when the words ‘ ‘ wrongfully sold in execution 
of a decree ’ ’ were added by the Legislature to the 
Civil Procedure Code of 1877, it was clearly intended 
that an injunction might be granted when property 
which the claimant claimed to be his was in danger 
o± being sold in execution of a decree against another 
person or even agamst himself In the matter of the 
petition of Chando Bihi, I L B. 26 All 311, and 
Meghraj Singh v. Lala Mai, 4 All. L. J. 342 (Be- 
porter's Diary), overruled. Brojendra Kumar Rai 
Chowdhuri v. Rup Lai Doss, I. L R. 12 Calc. 515, 
Ganga Nand v. Balgobind Das, All. WeeJely Notes 
(1884), 349, and Kripa Dayal v. Bam Kishori, 
I L R. 10 All 80, followed. Abdulla Khan v. 
Banks Lal (1910) . . I. L. B. 33 All. 79 

O. XXXIX. r. 7 — Inspection of pro- 
perty — Preparation of inventory. Court if may order 
— Interlocutory order — Interference on revision — 
Receiver, injunction, or inspection, whether proper 
remedy — Practice. Whenever m respect of the 
property of one individual a right accrues to another 
which cannot he measured without inspection of 
the subject of the property, the Court is competent 
to compel the proprietor to permit that inspection 
as indispensable for administering the justice of 
the case Such inspection is no invasion of his 
rights but a legal consequence of the obligations 
affecting the property and the proprietor. The power 
to direct an inspection mcludes the power to direct 
the preparation of an inventory, if the Court is ot 
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CIVIL PROCEDURE CODE (ACT V 
OE lQOS)-^ontd. 

O, 2C^S1^I!X, r. 7 — concld 

opinion that the preparation of an inventory is 
essential for the proper decision of the case But 
m directing an inspection and preparation of an 
inventory, the matter should be so ordered as to 
cause the least inconvenience to the owner. Amja.d 
Ali V. Ali Hxjssaht Johak (1910) 

15 C. W. 17. 353 

O. XLI, r. 2 Under s 561, Civil Pro- 
cedure Code, 1882 (0 XLI, r. 2 of the Code of 1908), 
the Court may receive a memorandum of cross- 
objections at any time and it is not prevented 
from receiving it by the fact that only an apphcation 
to file it in formd pauperis was filed in time while 
the memorandum was filed out of time. Queer e 
Whether s, 5 of the new Limitation Act (VIII of 
1908) includes a memorandum of cross-objections. 
Govind Eaiti Dasi v Eadha Ballav Das (1910) 

15 C, W, 17. 205 

— O. XLI, r. 6 (2) — Bent decree — Order 
for sale of holding in execution — Refusal by Court to 
stay execution upon talcing security — High QourVs 
power to entertain original application under r 5 or to 
revise the order under r 6 {2)~-Practice. Where an 
order having been made for the sale of certain 
holdings in execution of decrees tor rent, the Court 
refuses the judgment-debtor’s application under 
0. XLI, r 6 (2) of the Civil Procedure Code to stay 
execution pending the hearing of appeals preferred 
by them against the decrees, the High Court may 
on the judgment-debtor’s apphcation under 0. 
XLI, r. 5, stay execution, provided it appears to 
it that the conditions mentioned in els (a), (6), and 
(c) to that rule have been fulfilled. But the High 
Court may also deal with the order of the lower 
Court under s 115 of the Code, and direct the 
execution to be stayed on the judgment-debtor 
furnishing sufficient security, m terms of 0 XLI, 
r. 6 (2). ,,Eam Nath Singh v Kaivileshwar 
Peosad Singh (1911) . .15 0. W. 17. 432 

■ O. XLI, r 12. It is not competent to 

a Court of appeal under 0 41, r. 12 of the Code to 
restrict an appeal to some specified grounds in 
admitting the appeal, and when an appeal is 
admitted, the whole appeal and not any selected 
ground is open to discussion. Lukhi Nabain 
Seeowji V. Sei Eam Chandea Bhtjiya 

15 C. W. 17. 921 

O. XLI, r. 21 — Jurisdiction of Court 

to set aside ex parte decree against a defendant when 
another defendants appeal against the decree dis- 
missed. 'TOere a decree was passed against several 
defendants agamst some of whom it was ex parte, 
and a defendant who appeared unsuccessfully 
appealed against that decree, the Court passing the 
decree has jurisdiction to set aside the ex parte 
decree as against a defendant who had not ap- 
pealed. Bamodar Manna v. Sarat Chandra, 13 
C. W. N. 846 ; Kumud Nath v. Jotindra Nath, 13 
0. L. J. 221, referred to. Bhonai Sardar v. Tarah 
Nath, 12 O, L. J. 33, distinguished ; and in so far^ 


CIVIL PROCEDURE CODE (ACT V 
OF \Q0Q)—concld 

O. XLI, r, 21 — concld. 

as it lays down the contrary disapproved. Intu 
Meah V . Dae Baksh Bhuiyan (1911) 

15 C. W. 17. 798 

O. XLI, rr. 23, 25 — Remand — Preli- 
minary point, a point involving merits of the case if. 
A suit principally involved the consideration of two 
I issues, VIZ., (i) whether the plaintiS had title to the 
lands in suit, and (ii) whether they were entitled 
to Ichas posses.sion The first Court finding agamst 
the plaintifi on the first point did not decide the 
second issue The lover Appellate Court reversed 
the finding of the first Court and remanded, the suit 
for decision on the second issue : The High Court 
directed the lower Appellate Court to keep the 
case on his own file and if he thought necessary to 
refer the second issue for trial to the first Court 
under 0 XLI, r. 25. Per Chitty, J — The deci- 
sion of the Munsif was not on a preliminary point 
vuthin the meaning of O XLI, r 23 The law as 
to remands under 0 XLI, r 25, has not changed 
the old law. Per Coxe, J — ^When there are two 
points to he decided, and it is necessary for the 
decision of the second point that the first point 
must be first decided, the decision of the first point 
IS necessarily preliminary to the decision of the 
second The question whether a point is connected 
with the merits of the case or only with considera- 
tions of law does not affect the question w^hether 
it IS or IS not a preliminary point. Salim Sheihh 
V. Nazir Khan, 8 C. L . J . 159 , referred to. Abdul 
Kaedm V. Eayez Bux (1911) . 15 C. W. 17. 575 

O. XLI, r. 33 

See Hindu Law — Legal Nbcsssity. 

I. L. R. 38 Calc 721 

O. XLV, r la 

See Peivy Council, peactice op. 

I. L. E. 38 Calc. 335 

O. XLVIII, r, 1 — Review of judgment 

— B&cisions after judgment sought to he reviewed — 

‘ ‘ New and important matter. ’ ’ The plamtiff insti- 
tuted a suit for ejectment The defendants pleaded 
that they were tenants of the plaintiff. The Munsif 
ordered the defendants to get a declaration of 
their tenancy. The Assistant Collector declared 
them to be tenants and the Munsif thereupon dis- 
missed the suit On appeal, however, the Com- 
missioner set aside the order of the Assistant Col- 
lector and this decision w^as upheld by the Board of 
Revenue. The plaintiff then applied within 90 
days of the decision of the Board of Revenue for 
reveiw of the Munsif ’s judgment. Held, that the 
judgments of the Commissioner and the Board 
were “new and important matters ” within the 
meaning of 0. XL VII, r. 1, of the Code of Civil 
Procedure. Waghela Baisangji Shivsangji v. Shaih 
Masludin, 1. L R. 13 Bom 330, and Waman Han 
V. Hari Vithal, 1 L. R 31 Bom. 128, referred to. 
Ram Lal v. Kalka Pbasad (1911) 

I. L. R. 33 All. 566 


I 
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CIVIL SUIT. 

pendency of— 

See CniMmAL, Peoceedings, stay of. 

I. li. B. 38 Calc 106 


CLAIM. 


COLLB CTOB — condd. 

powers of— 

See Land Revenue Code (Bom. Act V 
OF 1879), s. 79A. 

I. L. B. 85 Bom. 72 


, Civil Procedure Code 

{Act V of 1908), 0. XXI, rr 68, 60 — Claim suit, 
if abates by attached fro'perty being sold — Crops 
wrongfully attached reaped and sold — Claimant if 
chargeable with costs of reaping — Indian Contract 
Act {IX of 1872), ss. 69, 70. I^ere perishable things 
under attachment in respect of which a claim has 
been preferred are sold the claim is not extinguished 
but attaches to the sale -proceeds The decree- 
holder attached some standing crops Before the 
crops were reaped the claimant preferred his claim 
to a portion of the crops and prayed that reaping 
might be stayed pending the adjudication of his 
claim or that the crops on his share of the land 
be kept separate. This was not done and the 
crops were sold The claim was ultimately allowed : 
Held, that the claimant was not chargeable with the 
costs of ‘reaping, as m attaching and selling the 
crops the decree-holders acted at their own peril 
and the claimant was not liable to pay those costs 
either under s. 69 or s 70 of the Indian Contract 
Act. HaJchina Mohan v Saroda Mohan, I. L R. 
21 Calc. 142, Tiluch Chand v. Soudamini, I. L. R 
4 Calc. 566, Abdul Wahid v. Shaduha Bibi, I L R. 
21 Calc. 496, Coma Mahad v. GoJcaldas, I L. R. 
3 Bom 74, Peruvian Guano Co v. Dreyfus Brothers, 
[18921 A. C. 166, referred to Rasik Chandea 
GhOSE V. JiTENDEA KUMAE GhOSE (1910) 

15 C. W. 817 

CO*AOCTJSED. 


suit against, without notice — 

See Civil Peoceduee Code (Act XIV 
OP 1882), s. 424 I. L B. 35 Bom. 42 

COLLECTOR’S CEBTIPICATB. 

See Heeeditaey Offices Act (Bom. Ill 
OP 1874), ss. 10 AND 13 

I L. B. 35 Bom. 146 

COMMISSIOIfl-EB’S PEES. 

— . Commissioner ’5 fees 

how realised — If to he made part of decree — Parti- 
tion suit Where a decree in a partition suit en- 
titled the Commissioner to realise by execution 
the sum awarded to him on account of his fees and 
expenses Held, that the Commissioner, who was 
an officer of the Court, ought not to have been 
placed m this position The proper course for 
the Court would have been to call upon the decree - 
holder to deposit in Court the full amount deter- 
mined to be payable to the Commissioner and the 
decree ought not to have been drawn up till such 
sum had been deposited Nanda Lal Siekae v. 
Benode Behaey Roy (1910) . 15 C. W. E*. 221 

COMMITMEET. 

See Ceiminal Peoceduee Code (Act V 
OF 1898). s. 209. 

I. L. B. 35 Bom, 163 


confession of— 

See Confession I. L. B. 38 Calc. 446 

See Confession, bblevanoy of 

I. L. B. 38 Calc. 559 

plea of guilty by — 

See Confession I. L. B. 38 Cade. 446 

COAL MINES. 

See Mines , I. L. B. 38 Calc. 372 

COERCION. 

evidence of— 

, See Will • I. L. B. 38 Calc. 355 

COLLECTOR. 

See Civil Peoceduee Code, 1882, ss, 
276, 295, 320, 325A 

I. L. B. 35 Bom. 516 

See Civil Peoceduee Code, 1908, s. 93. 

I. L. B. 35 Bom. 243 

See Land Acquisition. 

L L. B. 38 Calc. 230 


COMMON CABBIEBS. 

liability of — 

See Caeeiees Act, s. 6 

15 C. W. N. 226 

1. Contract of carriage — Ex^ 

cepted risk — Construction — Negligence, indemnity 
against — Carriers Act {III of 1866), ss. 6, S, 9 — 
Insurance policy “ warranted no recourse against 
carrieis ” — Subrogation — Right to recover — Mis- 
'joinder — Damages. Goods were shipped on a flat 
belonging to the carriers under a bill of lading 
endoised to the Manufacturing Company, by 
clause 5 whereof “ the carriers were exempt from 
loss of the goods, unless such loss should have 
arisen from the negligence or criminal acts of their 
servants or agents ’ ’ There was an existing agree- 
ment between the Maunfacturing Company and the 
carriers, by clause 10 whereof ‘ ‘ the Manufacturing 
Company undertook and agreed to hold the carriers 
harmless and indemnifled from and against all 
claims which could be insured against or covered 
by an ordinary F. P A. policy.” An ordinary 
F. P A policy was issued by the Insurance Com.- 
panyin favour of the Manufacturing Company in 
respect of the goods, having the clause ‘ ‘ warranted 
no recourse agamst carriers.” The goods were 
lost by the negligence of the carriers, and the 
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COMMOTT CABEIEES— corecM 

Insurance Company paid tlie Mamifactnring Com- 
pany tlie amount of the policy In an action for the 
loss of the goods, brought by the Insurance Com- 
pany and the Manufacturing Company against 
the Carrying Company, as common carriers • — 
B'eld, that the action lay. The rights and liabi- 
lities of the common carrier in India are outside 
the Indian Contract Act, and are governed by^ the 
principles of the English Common Law as modified 
by the Carriers Act. A common earner is subjected 
to two distinct classes of liability, (i) insurable risks 
from which the element of default is absent, and 
(ii) carrying risks, in which that element is present. 
English Courts in dealing with exemption clauses 
recognise this distinction and construe them as not 
extending to carrying risks in the absence of clear 
words to that effect. Price Go v. Union Lighter- 
<ige Company, [lOOi"] 1 K. B 412 ; James Nelson 
Sons, Limited v. Nelson Line (Liverpool), Limited 
{No 2), [1907] 1KB. 769 ; Wyld v Bickford, 8 
M. d: W 443 ; D'Arc v. London and North-western 
Railway Company, I. L. R 9 C P. 325 ; Martin 
w. The Great Indian Peninsula Railway Company, 
L. R 3 Ex 9 ; Czech v. General Steam Navigation 
Company, L R SC P 14 ; and Grouch v. The 
London and North-Western Railway Company, 23 
L. J. G P. 73, referred to. Baxtei ’5 Leather Com- 
pany V. Royal Mail Steam Packet Company, [1008] 
2KB 626, distinguished. A fortiori, in India 
where there is statutory prohibition against ex- 
empting a carrier from loss arising from negligence 
and crimmal acts, this canon of construction should 
be adopted, at any rate within the limits implied in 
the prohibition Clause 10 of the Agreement must 
be construed as an integral part of the contract 
of carriage : it did not extend to loss arising from 
negligence or criminal acts The stipulation in the 
policy “ warranted no recourse against carriers ” 
did not amount to a relinquishment by the Insurance 
Company in respect of risks not exempted, i e , 
where the loss had arisen from the negligence of 
the carriers. Thomas <& Co v Brown, 4 Com Gas 
186, distinguished. Inasmuch as the Insurance 
Company claimed by way of subrogation, and not 
assignment, the suit should have been brought 
only in the name of the Manufacturing Company 
Burnand v. Rodocanachi, L. R 7 A. C. 333, and 
Simpson v Thomson, L R. 3 A C 279, referred 
to. British ahd Eoreigh Maeike Ieshbahce 
Co., Ld V India General Navigation and 
Bailway Co., Ld. (1910) . I. Ii. R. 38 Calc. 28 

2, Kotiee of loss — Carriers Act 

{111 of 1865), s. 10— Waiver of Notice Under 
s 10 of the Carriers Act, before suit, notice of loss 
must be given to the carrier by the plaintiff ^ Know- 
ledge of the loss derived aliunde by the carrier is not 
sufficient. British and Foreign Marine In- 
surance Co., Ud. V. India General Steam 
Navigation and Railway Co., Ld. (1910) 

I. Ii. B. 38 Calc. 50 

CO-MOBTG-AGEES. 

See Mortgage . I. L. B. 38 Calc. 342 


COMPANIES ACT (VI OF 1882). 

■ ss. 77, 173 — Voluntary winding up — 

Special resolution — Notice of extraordinary meeting 
for passing special resolution for voluntarily wind- 
ing up and its confirmation — If waiver by share- 
holders of defects of notice would make appointment of 
liquidator valid — If creditors may question legality 
of voluntary winding up and appointment of liqui- 
dator. Notice was given calling an extraordinary 
general meeting of the shareholders to consider the 
position of the Company and, if necessary, to pass 
a special resolution that the Company be volun- 
tarily wound up and hquidators appomted and the 
notice stated further that in the event of the reso- 
lution being passed a special meeting would be held 
immediately after for confirming the resolution : 
Held, that the notice was bad as under ss 77 and 
173 (&) of the Indian Companies Act, at least 14 
days’ ^further notice should have been given for 
confirmation of a special resolution for voluntarily 
winding up the Company Nor could it be treated 
as a xjroper notice calhng a meeting to pass an 
extraordinary resolution for the voluntary winding 
up of the Company within s. 173 (c) of the Act. 
In re Silkstone Fail Colliery Co , 1 Ch. D. 38, 
followed. That whether or not the subsequent 
meeting of the shareholders for fixing the remu- 
neration of the hquidator cured the legal defect 
of the notice and validated the appointment, it 
was open to the creditors of a Company to question 
whether the hquidators were appointed in accord- 
ance with the law In the matter of Indian Trad- 
ing & Engineering Co , Ld (1911) 

15 O. W. N. 1047 

■ s. 169 — Company — Winding up — Ap- 

peal — Notice of appeal — Limitation On the 3rd of 
December. 1910, the District Judge of Ahgarh made 
an order for the winding up under the supervision of 
the Court of a company called the Shri Baldeo 
Mills Company, Limited. On the 7th of February, 
1911, an apphcation by some of the shareholders 
to reconsider the winding up order was dismissed. 
On the 25th of February, 1911, the appheants ap- 
pealed to the High Court, ostensibly against the 
order of the 7th of February, 1911, but in effect 
against the winding up order of the 3rd of Decem- 
ber, 1910. No notice of this appeal was served 
on the respondents until at the earhest the 25th 
of March 1911. Held, that the appeal was time- 
barred in view of s 169 of the Indian Companies 
Act, 1882. Ramanappa v. The Official Liquidator, 
Bellary Bmeepetta Stock and Loan Transacting 
Company, Limited, I. L R. 22 Mad 291 ; Lakshmi- 
narasayya Setti v Venkanna Setti, I. L R. 22 Mad. 
576; Wall v. Howard, I. L. R 18 All 215, and In 
re Sarawak and Hindustan Banking and Trading 
Company, Limited, I. L R. 4 Calc. 704, referred to. 
Ghisij hlAL V. The Oeeioial Liquidator, Shri 
Baldeo Mills Company, Limited (1911) 

I. L. B. S3 All. 641 

COMPANY. 

See Companies Act (VI of 1882), s. 169. 

I. Ii. B. S3 All. 641 
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00MPE]NrSATI03Sr. 

JSee CoMPEiTSATioisr to Accused. 

I. X.. B. 38 Gale. 302 

See Inteeest . I L. B. 35 Bom. 255 

See Land Acquisition Act (I op 1894), 
s. 18 . . I. Ij. B. 35 Bom. 146 

COMPElfl'SATIOir TO ACCUSEI). 

Order of compensation 

made %n a separate proceeding after and not in the 
order of discharge — Legality of the proceeding — 
Criminal Procedure Code {Act V of 1898), s. 250, 
prov. (6). S. 450 of the Criminal IProcedure Code 
requires that before a Magistrate makes it a ground 
for dischargmg an accused that the complaint was 
frivolous and vexatious he shall hear the complain- 
ant on that aspect of the case, and unless he does so 
the order of compensation is without jurisdiction. 
The order awarding compensation must be con- 
tained in the order of discharge or acquittal and 
not passed in a separate proceeding after the accused 
has been discharged or acquitted. In the matter 
of the complaint of Safdar Hussain, I. L. R, 25 All. 
5io, followed HabuTantiv SatishRoy (1910) 
I. L. B. 38 Calc. 302 

COMPliAIITT. 

dismissal of, without issue of 

process — 

See Malicious Prosecution. 

15 C W. isr. 917 
I B. B. 38 Calc. 880 

petition asking police warning, 


See Criminal Procedure Code, s 4 (m)- 
15 C. W. N. 1062 

COMPBOMISE. 

See Arbitration I. L. B. 33 AIL 743 

See Civil Procedure Code, 1882, s. 462. 

I. Xi. B. 35 Bom. 322 
See Criminal Procedure Code, s 145. 

15 C. W. K. 568 
See "Dekkhan Agriculturists’ Relibp 
Act (XVII op 1879), s. 15B, cl. (2). 

X. Xi. B. 35 Bom. 190 

See Hindu Law — Conversion. 

X. Xi. B. 33 All. 366 

See Mahomedan Law — Dower 

L X.. B. 33 All 457 

See Registration Act (XVI op 1908), 
s. 49 . . I. Xi. B. 33 All. 728 

See Transpeb op Property Act (IV op 
1882), s. 6 . I. Xi. B. 33 All. 414 

COXTCUBBEIVIT DECXSIOWS OW FACTS. 

See Will . I. Xi. B. 38 Calc. 355 
COIirCTJBBElSrT SEIS-TEKCES. 

See Criminal Procedure Code, s. 413. 

15 C, W. IT. 734 
See Misjoinder. I. L. B, 38 Calc. 453 


COITFESSIOIT. 

See Admissions and Confessions. 

See Conspiracy to wage war 

I. Xi. B. 38 Calc. 559 

; admissibility of, against a co- 

conspirator — 

See Conspiracy to wage war. 

X. Xi. B. 38 Calc. 169 

— to Magistrate after arrest — 

See Conspiracy to wage war 

I. Xi. B. 38 Calc. 169 

relevancy of— 

See Conspiracy to wage war. 

I. Xi. B. 38 Calc. 659 

— Joint trial — Plea'^^of 

guilty hy co-accused — Acceptances of plea hy the 
Court and removal of co-accused from the dock—— 
Trial of remaining prisoner alone — Admissibility of 
confession of co-accitsed against prisoner on trial— 
Evidence Act (7 of 1872), s. 30 Where a co-accused 
pleads guilty, and the Court has accepted, the plea 
and, directed his removal from dock, and the trial 
proceeds against the remaining prisoner alone, a 
confession by the former is not admissible under 
s. 30 of the Indian Evidence Act, 1872, against the 
latter. Queen-Empress v. Pahup, I. L. R. 19 Bom. 
195, approved. Emperor v Keramat Sirdar 
(1911) . . . I. Xi. B. 38 Calc. 446 

COXTFXBMATIOhT OF SALE. 

See Civil Procedure Code (Act XIV op 
1882), ss. 306, 350. 

COITFXSCATIOlNr. 

■ of boat — 

See Opium Act, s. 11. 

15 C. W. IT. 296 

COITSEITT BECBEE. 

See Jurisdiction 

I. L. B. 38 Calc. 639 
See Mortgage . X. L. B, 35 Bom. 371 

Parties — Hindu Widow 

— Reversionary heirs — Confession of judgment. 
When m a suit between a Hindu widow, and a 
claimant to the estate of her husband, a stranger 
wbo was not a party to the suit in the Original Court 
was made a party to the appeal "without leave 
of the Court and a consent-decree made, the decree 
was not binding upon the reversionary heirs. A 
Hindu widow, who is a limited or qualified owner, 
cannot confess judgment and be party to a consent 
decree so as to bind the inheritance in the hands of 
the reversionary heirs. Katama Naichier v. The 
Rajah of Shivagunga, 9 Moo I. A, 539, Stapilton v. 
Stapilton, 1 White ds Tud 8th Ed. 234 ; 1 Ath. 
2, distinguished. Imrit Kormar v. Roop Narain 
Singh, 6 C. L. R. 76, explained- Sheo Harain Singh 
V. Khurgo Koerry, 10 C. L. R. 337 ; Sant Kumar v. 
Deo Saran, I. L. R. 8 All. 365 ; Jeram Laljee v. Feer- 
bai, 5 Bom. L. R. 885 ; Gohind Krishna Narain v. 
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CONSENT DBCREE-~cowcR 

Khunni Lai, /. L. R, 29 All, 487; MaJiadei v. Baldeo, 
1, L. R. 30 All, 75 ; Roy Radha Kissen y. Nauratan 
Loll, 6 C, L. J. 490 ; AsTiaram Sadham v. CJiandi 
Churn Mulcerjee, 13 C. W, N, 147, referred to. A 
consent decree does not operate to the prejudice 
of persons not parties thereto. Nicholas v. Asphar, 
I. L, R, 24 Calc. 218 , In rc South American and 
Mexican Company, [1896] 1 Ch, 37, and The BelL 
carin, 10 P, D. 161, distinguished. Huddersfield 
BanJcing Company, Limited v. Lister, ]_189S] 2 Ch, 
273, followed Rajlakshmi Dassee v Katyayaio: 
Dasee (1910) . . I. li. E. 38 Gale. 639 

COE'SIDERATIOE*. 

See Evidence . I. D. R. 33 All. 483 

■ failure of — 

See Contract Act (IX of 1872), s 18, 

CL (3) . . I. L. R. 35 Bom. 29 

See Mortgage. I. Xi. R. 35 Bom. 39 5 
COl^SPIRACY. 

See Evidence Act, s 10. 

16 C. W. IT. 25 

charge of— 

See Conspiracy to wage war. 

1. X.. R. 38 Gale. 659 

GOISTSPIRAGY TO WAGE WAR. 

1, Admissibility of confession 

against a co-conspirator jointly tried — 

Confession of conspirator made to a Magistrate after 
arrest — Evidentiary value of such confession — 
Evidence Act {1 of 1872), ss, 10, 30 — Penal Code {Act 
XLV of 1860), s. 121 A. A confession by a con- 
spirator made to a Magistrate after arrest disclosing 
the existence of a conspiracy, its objects and the 
names of its members, is not admissible, under s. 10 
of the Evidence Act, agamst the co-conspirators 
jointly tried with him, but only under s, 30 of the 
Act, 8. 10 IS mtended to make as evidence com- 
mumcations between different conspirators whiled 
the conspiracy is going on with reference to the 
carry ng out of the conspiracy. The confession 
of a CO -accused was not intended to be put on 
the same footing as a commumcation passing 
between conspirators or between conspirators and 
other persons with reference to the conspiracy. 
The evidentiary value of such a confession, under 
s. 30, is not higher than that of the statement 
of an accomplice, and it caimot be acted upon 
unless corroborated by independent testimony 
implicating the accused in the design with which 
they are charged. Emperor v, Abani Bheshan 
CmrcKERBTJTTy (1910) X X. R. 38 Gale. 169 

2. f Acquittal, effect"of— 

on charge of conspiracy under s 121 A, Penal Code 
{Act XLV of 1860) — Subsequent trial of others on 
identical charge — Evidence in latter trial of what 
acquitted prisoner had said or done, if admissible. 
It would be a dangerous principle to adopt to 
regard a verdict of not guilty as not fully establish- 
ing the innocence of the person to whom it relates. 


CONSPIRACY TO WAGE WAML^-^contd. 

R, V. Plummer, [1902'\ 2 K. B. 339, relied on. One 
I was charged with conspiracy to wage war against 
the King under s. 121A, Indian Penal Code, and 
acquitted In a subsequent trial of others on an 
identical charge, it was held that what he said or 
^d cannot he admitted m evidence at such trial 
in view of his acquittal. Emperor v Noni Gopal 
Gupta (1910) . . . 15 G. W. N. 646 

3 Charge of conspirary— Ac- 

quittal, effect of— Penal Codt {Act XLV of 1860), 
s. 121 A — Whether persons charged with one cons- 
piracy, can be found guilty of different conspiracies — 
Whether person acquitted can be charged with same 
offence as part of a conspiracy — Discharge, effect of 
— Accomplice — Corroboration — Vert ficahon proceed- 
ings, whether corroboration of accomplice or confes- 
sion — Confession, relevancy of, against co-accused 
— Evidence Act (I of 1872), s SO — Retracted confes- 
sion, unreliability of "V^ere the accused were 
charged with conspiracy with persons “ known 
and unknown ” — Held, that if the persons were 
“ known,” they should be named in the charge. 
Where a person has been tried for a specific 
offence and acquitted, and he is subsequently 
charged with conspiracy of which that offence 
is alleged to form a part : — Held, that an acquit- 
tal is conclusive ; and it would he a very danger- 
ous principle to regard a judgment of not guilty 
as not fully establishing the innocence of the 
person to whom it relates. Rex v. Plummer, 
11902] 2 K. B, 339, referred to. The course of 
not making completed offences the subject of a 
separate trial, but of throwing them into a case 
of conspiracy, though lawful, is not to be com- 
mended- Before the testimony of an accomplice 
can he acted on, it must be corroborated in material 
particulars. There must be corroboration not only 
as to the crime, but also as to the identity of each 
one of the accused. This is no techmcal rule, but 
one founded on long judicial experience. For a 
conspiracy to wage war, no act or illegal omission 
is necessary ; the agreement of two or more will 
suf&ce. While admissions, which mclude confes- 
sions, are by s 21 of the Evidence Act, 1872, de- 
clared relevant and may he proved as agamst the 
persons making them, all that s. 30 of the Evidence 
Act provides is that the Court may take them into- 
consideration as against other persons. This dis- 
tmction of language is significant, and shows that 
the Court can only treat a confession as lending as- 
surance to other evidence against a co-accused, and 
a conviction on the confession of a co-accused alone 
would he bad m law. Moreover, under s. 30, that 
only can be taken into consideration which is a 
confession in the true sense of the term, so that to 
place any reliance on a retracted confession agamst 
a co-accused would be most unsafe. Yasin v. 
Emperor, 1, L. R, 28 Calc. 689, referred to. Veri- 
fication proceedings do not add any value to an 
approver’s evidence or to confessions, and cannot 
be regarded as corroboration. A discharge is not 
bmding on the Court, for it is not equivalent to ane 
acquittal. Still a discharge means that the Magis- 
trate, after taking Ime evidence found that there- 
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were not sufficient grounds for committing tlie 
accused for trial. A retracted confession cannot 
ordinarily take tke place of legal proof. Where 
several persons are charged with the same con- 
spiracy, it is a legal impossibility that some 
should be found guilty of one conspiracy and 
some of another, and any accused not shown to 
be a member of that conspiracy is entitled to de- 
mand an acquittal Empebor v. Lalit Mohaist 
'Chuckebbutty akd Others (1911) 

I. L. B. 38 Calc. 559 

COINTSTBIICTION* 

See CoHSTRiTGTioN OE Documents. 

See Construction oe Statutes. 

See Mortgage . 16 C. W. IN’. 722 

See Will . I. L. B. 38 Calc. 327 

CJONSTBUCTIOE' OP BOOTJMENTS. 

See Hindu Law Will. 

I. li. B. 33 All. 41 

See Mahomedan Law — Dower. 

I. Ii B. 83 All. 421 

See Mortgage . I. L. B. 33 All. 107 

See Pensions Act (XXI oe 1871), ss 3, 
4, 6 AND 8 . I. li. B. 33 All. 580 

See Pre-emption 

I. L. B. 33 All. 86 ; 104 ; 296 ; 299 

.See Will . I, L. R. 33 All. 658 

1. Deed of sale followed after 

an interval by an agreement for repurchase 
^Sale — Mortgage hy conditional sale. A document 
purporting to be an out and out sale-deed was 
executed on a certain date and seven days later 
a second document was executed by the vendee 
whereby he covenanted to reconvey the property, 
sold if the vendors paid back the purchase-money 
after the lapse of nine or ten years from the date of 
that sale-deed The two deeds were separately 
stamped and were registered on different dates. 
Hdd, in view' of the delay intervening between the 
two deeds and other circumstances attending their 
execution, that the two deeds were not intended 
to be parts of one and the same transaction so as 
together to constitute a mortgage by conditional 
sale, but must be construed separately, and were 
merely what they purported to be Bhagwan 
Sahai V. Bhagwan Dm, I L R 12 All. 387, followed 
Balhishen Das v. Legge, I. L. R. 22 All. 149, dis- 
tinguished Jhanda Singh v. Wahid -ud -din 
'(1911) . . . . I. L B. 33 All. 585 

2. Mortgage — Sale subject to agree- 

ment executed on the same day reserving right of 
vendor to repurchase — Documents to he read together. 
'Two documents were executed by the same 
parties on the same day. The first purported to 
be an out and out sale of certain property, but was 
expressed to be “ subject to the terms of the deed 
of agreement executed by the vendee.” The agree- 
ment referred to was an agreement under certain 
♦conditions to reconvey the 'property purchased. 


COlSrSTBXTCTIOE’ OF DOCUMENTS— 

concld 

Held, that in the circumstances the two documents 
must be read together as constituting a mortgage 
by conditional sale. Bhagwan Sahai v Bhagwan 
Dm, I L R 12 All 387, distinguished. Wajid Ali 
Khan v Sh aeakat Husain (1910) 

I.L. B 83 All. 122 

S — Sale — Agreement 

to repurchase executed on same day — Mortgage hy 
conditional sale. When what purported to be an 
out and out sale was accompanied by a contempo- 
raneous agreement given to the vendor a right of 
repurchase within five years at the same price, it 
was held that the transaction was what it purported 
to be, and could not be construed as a mortgage by 
conditional sale Bhagwan Sahai v. Bhagwan Din, 
1. L R 12 All 387, followed. Vasudeo v, Bhau, 
I L R. 31 Bom 628, referred to. Ghulam Nabi 
Khan v. Niaz-un-nissa (1910) 

I. D. B. 33 All. 337 

4. — Will — Devise of one land of 

property accurately described exclusive of other 
somewhat similar property not mentioned in the will. 
By his will a testator devised to his wife shaies in 
certain paitis, of w'hich the numbers were given, 
in the village of Hariah, describing the property as 
m his separate possession Held, that this descrip- 
tion would not pass shares in shamilat paths in the 
village which were not mentioned or leferred to in 
the will. Tulsha v Mathura Puri (1910) 

I. D. B. 33 All. 68 

5 Will---Gift— Pro- 

perty given to two brothers who were 'joint — Nature of 
taken hy hi others — Hindu law Where property is 
given or devised, without specification of the indi- 
vidual interests of the recipients, to persons who 
are members of a joint Hindu family, it does not 
follow that they take such property as joint pro- 
perty, the principle of joint tenancy being unknown 
to Hindu law save in connection with the joint 
Hindu family. Jageswar Narain Deo v. Ram Chandra 
^Jlutt, I L. R 23 Calc 670, Bai Diwali v. Patel 
Bechardas, I. L R 26 Bom 445, and Qopi v. Jal- 
dhara, I. L. B. 33 All 41, referred to. Manham- 
na Kunwar v. Balkishan Das, 1 L. R 28 All. 38, 
doubted. Kishori Dubain v Mundra Dubain 
(1911) . . . . I. L B. 33 All. 665 

CONSTBUCTION OF STATUTES. 

See Statute, Construction of. 

contempobaneous agreement. 

See Evidence Act (I oe 1872), s 92, prov. I. 

L. D. B. 35 Eoni. 93 

CONTEMPT OF COURT. 

See Civil Procedure Code, 1882, s 170 

I. D. B. 33 All. 66 

— Its quasi-criminal 

character — Comments reflecting on witness and party 
under cross-examination, if contempt — Contempt 
proceedings, strict observance of rules of practice in — 
Application hy private party — If applicant to name 
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the person charged with conte7npt — Court talcing notice 
of its own initiative, practice different — Rule issued 
against editor, printer, publisher without naming 
them on application of private party, if to be dis- 
charged — Person charged, waiving objection subject 
to question of costs — When apology accepted by Court, 
if would allow costs when rule omitted name An 
article in a newspaper reflecting on the party to a 
suit more especially when he is a witness under 
cross-examination is a contempt of Court. Proceed- 
ings in contempt are of a qiiasi-cnmmsl character 
and all the rules of Court must be observed strictly 
in respect thereof. Where a private party applied 
for a rule against the editor, printer and publisher 
of a newspaper alleging contempt of Court and 
omitted to name them respectively — Held, that 
the rule was liable to be discharged If the persons 
concerned waive the objection and offer apology 
which IS accepted by Court, the Court would not 
order any costs against them when the rule omitted 
to name them Weston v, Editok, Pbinteb and 
PUBLISHEE OF THE ‘‘ BENGALEE ” (1911) 

15 C. W. N. 771 

CGHTEISTTS OF DECBEE. 

See Beceee . I. L. R 38 Gale. 125 

COITTRACT. 

See Conteact Act. 

See Agea Tenancy Act (TI of 1901) ss. 

10, 20, 83 , I. L. R. 33 All. 695 

See Instalments . I, E. R. 35 Bom. 511 

See Specific Peefoemance. 

1 C. W. IT. 981 

to pay money — 

See Maeeiage . 15 C. W. IT. 447 

1. Sale — Deposit — Failure of pur- 

chaser to complete contract — Vendor entitled to retain, 
deposit. Plamtiff agreed to purchase 500 bales of 
cotton yarn from defendants and to deposit 5 
rupees per bale as earnest money. He deposited 
somewhat more than haff of the earnest money 
and thereafter repudiated the contract Held, that 
plaintiff was not entitled to recover that portion 
of the earnest money which he had paid. Collins 
V. Stimson, 11 Q. B D 142, Howe v. Smith, L. R. 
27 Ch. D. 89, Ex parte Barrell , In re Parnell, I. 
L. B. 10 Ch. App. 512, and Bishan Chand v. Radha 
Kishen Das, I L. B. 19 All 489, referred to. 
Eoshan Lal V . The Delhi Cloth and Geneeal 
Mills Company (1910) . I L. R. 33 All, 166 

2. Suit for damages for breach 

of contract in not supplying railway slee- 
pers according to contract — Specification of 
Bailway Company as to dimensions and quality of 
sleepers — Implied warranty where agents had know- 
ledge of pm pose for which the sleepers ivere required — 
Stipxdaiion that ‘‘ passing ” of sleepers was to be by 
manufacturer, a party to contract — Requirements in 
such a case — Insufficiency of means taken to make 
elespers conform with the contract — “ Passing ” of 
sleepers not reliable. In this case the respondent was 


COITTRACT— coTiic?. 

the transferee of contracts entered into by one Iyer 
(i) wuth the Madras Railway Company to supply 
them with 1,500 sleepers, and (n) with the ap- 
pellants through their agents at Madras to pur- 
chase from them 1,500 sleepers to enable him, 
as he stated to the appellants’ agents, to carry 
out his contract wnth the Madras Railway Com- 
pany the basis of which was a specification of 
the Railway Company’s requirements in the 
matters of dimensions and quality. The contract 
with the appellants through their agents w'as 
contained in letters which passed between the 
parties, and was never embodied m a formal 
instrument In one of the letters WTitten by 
the agents to Iyer it was stipulated that “ the 
passing of our Moulmein or Rangoon friends the 
Bombay-Burmah Tradmg Corporation ” (the ap- 
pellants) “ is as usual final as regards both measure- 
ment and quahty ” On the transfer of the con- 
tracts to the respondent a formal agreement was 
drawn up between him and the Madras Railway 
Company and duly executed by both, and in it the 
description of the sleepers to be supplied was 
practically identical with that in the specification 
of the Railway Company, and the stipulation as to 
the “ passing ” of the sleepers was again insisted 
upon in the correspondence between the appellants’ 
agents and the respondent. In a suit by the 
respondent for damages in consequence of the 
rejection by the Railway Company of a quantity 
of the sleepers as not being m accordance with the 
contract nor fit for the purpose for which they were 
required, one of the questions raised was whether 
Iyer had ever given a copy of the specification of 
the Railway Company to the appellants’ agents 
and so made it the basis of his contract wfith the 
appellants. As to this the first Court found that 
he did so, and the Appellate Court came to a con- 
trary conclusion : Held, that it was unnecessary 
to decide the question, first, because their Lord- 
ships concurred with the opinion of the Court of 
Appeal that “ the evidence showed that the speci- 
fication merely contained an enumeration of the 
quahties of a good sleeper usually insisted on by 
railway authorities secondly, because the appel- ^ 
lants having through their agents been fully in- 
formed of the purpose for which Iyer purchased the 
sleepers from them must be taken to have imphedly 
warranted that they were reasonably fit for that 
purpose ; and, thirdly, because their Lordships 
thought that a sleeper the quahties of which were 
inferior to those “ of a good sleeper as usually in- 
sisted on by railway authorities ” could not well be 
considered a sleeper of the dimensions specified 
reasonably fit for use by the Madras Railway 
Company ; and the pomt was therefore irrelevant 
Another question was whether the mam defence of 
the appeUants that they had not contracted to 
supply the sleepers in accordance with the specifi- 
cation of the Railway Company but accordmg to 
the stipulation as to the “ passing ” of the sleepers 
m the contract between themselves and Iyer which 
was confirmed by them on the transfer of the con- 
tract to the respondent, was maintainable. On 
this point the Courts below also differed, the first 
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Court deciding in favour of the appellants, and the 
Court of appeal in favour of the respondent Held, 
that on the true construction of the stipulation as 
to ‘‘ passing ” it must have been contemplated that 
there was some standard with which those sleepers 
should be compared, which at the lowest must have 
been the standard set up expressly or imphedly by 
the contract between the parties, which was the 
specification or at least the requirement that the 
sleepers were reasonably fit, as sleepers of the 
dimensions described, for use by the Madras 
Railway Company so that the right conferred 
upon the appellants by the stipulation amount- 
ed merely to the right to determine by and 
through the slnlled and experienced persons whom 
they should necessarily employ for the purpose, 
actmg honestly and impartially according to the 
best of their judgment whether the goods supphed 
were m conformity with the requirements of the 
contract under which they were so supphed. The 
real defence therefore rested upon the alleged fact 
that the sleepers were “ passed ” by the two expert 
persons employed for the purpose in the impartial 
exercise of their judgment They may have acted 
honestly, as the first Court thought they did ; but 
the evidence showed that they never approached 
the question they had to determine, namely, the 
conformity of the sleepers supphed wdth the con- 
tract under which they were supplied They 
‘ merely determined that the sleepers were fit to be 
sent out as the manufacture of their employers ; 
and there was not therefore any “ passing ” of the 
sleepers within the meaning of the contract. 
Bombay- Bxjbmah Tbaddto Corporation, Limit- 
ed V. Aga Mahomed Khaleel Shirazi (1911) 

I. Ii. R.34 Mad. 458 

COT^TRACT ACT (IX OF 1872). 

ss. 10, 11 — Guardian and minor — Sale 

of This own 'property by guardian to minor — Sale valid 
A certificated guardian 
tid-nsferred some immoveable property belongmg 
to himself to his minor wards in satisfaction of 
money which he owed to them. After the guar- 
dian’s death the minors sued his heirs for posses- 
sion of the property. Held, on the finding, that the 
transaction was bond fide and for the benefit of the 
minors, that the transfer m their favour was valid 
and could be enforced by them as against the heirs 
of their late guardian. Uleat Rai v Gaijri Shan- 
kar (1911 ) . . . I. L. R. 33 All. 657 

s. 18, el. (3 ) — Givil Procedure Code 

{Act V of 2908), 0. XXI, n 91-^Stamp Act {II of 
lB99)t s. — Gourt-sale — Discovery that the judg- 
ment-debtor had no saleable interest — Pailure of 
consideration — Suit by auction-purchaser for posses- 
sion or return of purchase-money — Relations of the 
^udgmenUcreditor and the auction-purchaser — Suit 
not cognizable by SmaU Causes Court — Unstamped 
document regarded as non-existent. A Court-sale 
purchaser having discovered that the judgment- 
debtors had no saleable interest in the property 
sold brought a suit against the judgment-credi- 
tor for recovery of possession of the property. 


COISTTRACT ACT (IX OF l872i)—contd. 

s. 18 — concld 

or in the alternative, return of the purchase 
money on the footing of total failure of consider- 
ation. A question having arisen as to whether 
the suit was maintainable — Held, that the suit 
was maintainable, inasmuch as under the Civil Pro- 
cedure Code (Act V of 1908) there was an implied 
warranty of some saleable interest when the right, 
title and interest of a judgment-debtor was put up 
for sale, and the purchaser’s right based on such 
implied warranty to a return under certain condi- 
tions of the purchase money which had been receiv- 
ed by the judgment-creditor was recognized The 
relations of the parties, namely, the judgment- 
creditor and the Court-sale purchaser were in the 
nature of contract. Held, further, that such a suit, 
though the subject-matter was less than R500, 
was not cognizable by a Court of Small Causes, 
there being a prayer for possession of immoveable 
property. An unstamped document bemg inad- 
missible in evidence must be taken as non-existent. 
RtrsTOMJi Ardeshir Irani v. Vinayak Ganoa- 
DHAR Bhat (1910) . I. L. R. 35 Bom. 29 

23. 

See Marriage , 15 O. W. IST. 447 

s. 30 — Contract collateral to a wagering 

contract not unenforceable Where an agent has 
incurred losses on behalf of his principal he is not 
disentitled to recover as against the principal by 
reason of the contract in respect of which such 
losses were mcurred being a wagering contract. 
Shibbo Mai v Lachman Das, I. L. R, 23 All. 16 S, 
followed. Thacker v. Hardy, I. L. B. 4 Q. B. D. 685, 
referred to. Jag at Narain v Sri Kish an Das 
(1910) . . . I. Ii. R. 33 AIL 219 

s. 43. 

See Co-SHARBR . 15 C. 'W. BT. 332 

ss. 43, 68, 69, 70, 72, 146, 222. 

See Contribution . I. L. R. 38 Calc. 1 

ss. 59, 60. 

See Sale for Arrears of Revenue. 

I. L. R. 38 Gale. 537 

— s. 63 — Release conditional on a future 

event valid — -Evidence Act, s. 95 — Evidence aliunde 
admissible to prove claim released. It was not the 
intention of the Legislature m enacting s. 63 of the 
Contract Act to depart from the English law, under 
which releases contingent on the happening of a 
future event are valid. Such releases are valid 
under the Contract Act. Unlike the English law 
requires consideration in the case of releases not 
under seal, the Contract Act requires no consider- 
ation in th6 case of releases. When a deed of 
release is silent as to the claim released, evidence 
aliunde is admissible under s. 95 of the Evidence 
Act to show what claim was intended to be released. 
Mathew Henry Abraham v. The Lodge “ Good 
Will ” Ho. 465, Bellary (1910) 

I. Ii. R. 34 Mad. 158 
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s. 65 — Void agreement, farty to, 

if must restore and advantage gained under it — 
Indian Evidence Act (/ of 1872), s, 92 — Oral 
^evidence to show the real transaction evidenced hy 
document, if admissible* Where the plaintiff 
nlaimed the consideration money mentioned m 
a hobala and the defendant pleaded that the 
real consideration for the hobala was the service 
rendered to the plaintiff in inducing a third person 
to sell a certam property to the plaintiff and that 
there was no contract for payment of money : 
Meld, that oral evidence to show the real nature 
of the transaction was rightly admitted S. 65 of 
the Contract Act does not apply when the object of 
the agreement is illegal to the knowledge of both 
parties at the time when it was made Where a 
hobala was executed mainly in consideration of the 
services rendered by the defendant in inducing his 
employer to sell a property to the plaintiff and was 
thus void, the contract could not be regarded as 
having been discovered to be void,” or “ become 
void *’ withm the meaning of s. 65 of the* Contract 
Act. Held, further, that in the circumstances of 
the case both the parties being in pari delicto, no 
relief should be granted. Nathtj Khan v. Sbwak 
Koebi (1911) . . . 15 O. W. 408 

s. 69. 

See Patni Regulation, s, 13, cl. 4 

15 C. W. IT. 404 

— ^ ss. 69, 70. 

See Co-sharer . 15 C. W* 27 . 832 

ss. 70, 222. 

See Limitation Act, 1877, Sch II, Arts. 

61, 63, 116, 120 I. li. R. 34 167 

s. 108. 

See Vendor and Sub-vendor. 

I. Ii. R. 88 Calc. 127 

ss. 208, 209 — Suit to recover money — 

Achnowledgment by defendant's gumasia {agent) 
after his death — Death of the defendant not known 
to plaintiff — Limitation Act (AF of 1877), s, 19. 
Plaintiffs’ firm had dealings with one Haj'i Usman 
from the 6th January 1901 till the 25th Octo- 
ber 1903 Haj i Usman’s business managed by a 
gumasia (agent). Haji Usman died in or about 
March 1903, and the plamtiffs had no know- 
ledge of his death On the 2nd June 1903 the 
gumasia wrote to tho plaintiffs a postcard stat- 
ing, “ you mention that there are moneys due ; 
as to that I admit whatever may be found on 
proper accounts to be owing by me ; you need 
not entertam any anxiety.” On the 30th May 
1906 the plaintiffs brought a suit against the 
managers of Haji Usman’s estate to recover a cer- 
tain sum of money on an account stated. The 
defendants pleaded the bar of limitation on the 
ground that there was no acknowledgment of the 
debt by a competent person. Meld, that the suit 
was not time-barred. The gumaata's letter of the 


OOITTRACT ACT (IX OE 1872)— concld. 
— ss. 208, 209 — concld. 

2nd June 1903 WevS an acknowledgment within the 
meaning of s. 19 of the Limitation Act (XV of 1877). 
The case fell within the provisions of ss 208 and 
209 of the Contract Act (IX of 1872). The termi- 
nation of the gumasta's authority, li it did termi- 
nate, did not take place before the 2ud June 1903 
as the plamtiffs did not know of tho prmcipal’s 
death, and the gumasia was bound under s. 209 to 
take, on behalf of his late principal, all reasonable 
steps for the protection and preservation of the in- 
terests entrusted to him. Ebrahim Haji Yakub 
V. Chunilal Lalchand (1911) 

I. L. R. 85 Bom. 302 

ss. 231, 232 

See Immoveable property. 

I. L. R. 34 Mad. 143 

CONTRACT OF CARRIAOE. 

See Common Carrier, liabilities op 

I. L. R. 38 Calc. 28 

COITTRACT OF SERVICE. 

See Secretary op State por India 

I. L R. 38 Gale. 378 

See Workmen’s Breaches op Contract 
Act, ss. 1, 2, 4 . 15 C. W. ET. 15 

COITTRIBUTIOIT. 

See Co-sharer . 15 C. W. IT. 832 

See Transper op Property Act (IV op 
1882), s. 82 . I. Ii. R. 83 All. 387 

See Transfer op Property Act (IV op 
1882), ss. 82 AND 100 

I. Ii. B 33 AU. 708 

Deposit under s. 810 A, 

Civil Procedure Code, by co-tenant, not a party to 
decree for sale for am ears of rent — Decree, satisfaction 
of, how becomes complete— Contract Act (IX of 1872), 
ss 70, 43, 68, 69, 72, 146, 222 — Civil Procedure Code 
{XIV of 1882), s. 310 A. Where an entire tenure 
was sold in execution of rent-decrees obtained 
agamst only some of the tenants, and a tenant, who 
was not a party to the rent suit, deposited, with the 
approval of the Court and lawfully, the prescribed 
amounts under s. 3 10 A of the Code of Civil Proce- 
dure to have the sales set aside, with the obj’ect of 
protecting his own interest m the holding, and the 
sales were set aside, with the result that the liabi- 
lity of tbe defendants in respect of rent was dis- 
charged * — Meld, that the plaintiff was entitled to 
sue the several defendants for contribution, each 
according to his share in the decretal debt only, 
but not in respect of the deposit of 6 per cent of 
the purchase -money that the applicant is bound to 
make under s. 310A, Civil Procedure Code. Per 
Jenkins, C.J. — ^The terms of s 70 of the Contract 
Act apply to such a case, and, though they are 
rather wide, they enable the Courts to do sub- 
stantial j'ustice in cases where it would he difficult 
to impute to the persons concerned relations 
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actually created by contract. But it is incumbent 
on final Courts of fact to be guarded and circum- 
spect in tbeir conclusions, and not to countenance 
acts or payments that are really officious Yen- 
hata Gopalarapc v Timmayya Pantulu, 1. L R, 22 
Mad. 314, referred to. Per Doss, J Such a case 
does not come within the purview of s. 70 of the 
Contract Act, for the plaintiff must in law be held 
to have deposited the rent in Court in discharge of 
his own liability, and not in satisfaction of a debt 
due by another, co -sharer tenants being liable for 
the rent, not only jointly, but also severally. It 
was not the intention of the Legislature that s. 70 
should be invoked vhere relief might be obtained 
under any other section of the Act, e , ss 43, 68, 
69, 72, 146 or 222. S. 69 is applicable m cases 
like this. Symth v. Dmonath Mooker^ee, I. L. R. 
12 Calc. 213. discussed Damodara MudaUar v. 
Secretary of State for India, 1. L R 18 Mad. 88, 
approved of. Though the plaintiff had no right to 
make the deposits under s 3 10 A, Civil Procedure 
Code, as his interest in the holding was not affected 
by the sales, he bemg no party to the decrees, the 
deposits being in fact made without protest from 
any party or Court, and the joint obligation of all 
tenants discharged thereby, the mere fact that the 
money was deposited under s. 3 10 A did not place 
him in a position worse than if he had satisfied the 
entire decree before sale, nor did it alter the equit- 
able nght of the plaintiff to be reimbursed propor- 
tionately for the deposit, the benefit of which was 
enjoyed by others Fatima Khatoon Chowdrain v. 
Mahomed Jan Chowdry, 12 Moo 1. A 65 10 W. R. 
P. 0. 29, PuhcJiand v. Ramhishen Singh, I. L. R. 

7 Calc. 648 L R. 8. I. A 93. Johnson v Royal 
Mail Steam Packet Co , L. R 3 C. P. 38, Edmunds 
V. Wallingford, L. R. 14 Q. B. D. 811, The Orchis, 
L. R. 15 P. D. 38, Jugdeo Narain Singh v. Ra')a 
Singh, I. L. R. 15 Calc. 356, referred to. In 
apportioning liability between co-obligees in a suit 
for contribution, which is eminently an equit- 
able suit, regard must be had more to the real 
nature of the debt than to the decree founded on 
it. Ram Tuhul Singh v Biseswar Ball Sahoo, L. R. 

2 I. A. 191 . 23 W. R. 305, Ruabon Steamship Co. 

V. The London Assurance, [1900] A C 6, referred 
to. A decree is not satisfied and the obligation m 
respect of it is not discharged until the decree- 
holder receives the money out of Court and satis- 
faction of the decree is entered ; nor does the com- 
pulsion of law initiated by the attachment of 
the property terminate until such satisfaction. 
Sttchakd Ghosal V. Balaeam Maedana (1910) 

I, L, E< 38 Gale. 1 

C03VrTBIBTTTOB.Y NEGLIGElSrCE. 

See Negligence I. L. R. 35 Bom, 478 

See Penal Code, s. 280. 

15 C. W. K*. 835 


See JuEiSDicTioN. 

I. Xi. R. 35 Bom. 264 

— to Christianity — 

See Succession Act, s. 2. 


coiJ'vioTioiir. 


15 0. W, BT. 15S 


alteration of — 

See Appellate Couet. 

I. Jj. R. 38 Gale. 293 

CO-OW3NERS. 

rights of, inter se — - 

See Landloed and tenant. 

I. L. R. 33 All. 303 


COPY. 


Specific Relief Act {I of 

1887), s. 45 — Jurisdiction of High Court to direct 
copy of Presidency Magistrate's notes of deposition tO’ 
he furnished to a party to a criminal case. A party 
to a criminal proceedings is entitled to copies of 
the Presidency Magistrate’s notes of depositions. 
Beni Madhub Baneejeb v. Sailendra Hath 
Muherjee (1911) . . 15 C. W. 3H. 770 


COPYRIG-HT. 

See Copyright Act (XX of 1847), ss. 

7, 12 . . I. L. R. 33 All. 24 

COPYRIGHT ACT (XX OP 1847). 

ss. 7 and 12 — Copyright — Suit for 

damages for infringement of copyright — Jurisdiction. 
A smt to recover damages tor mfringoment of copy- 
right does not lie in the Couit within the jurisdiction 
ot which the plamtiff, but not the defendant, re- 
sides. Neither is the possessor of a pirated copy 
of a copyright work bound to deliver it to the 
owner of the copyright whenever he (the o'wner) 
may happen to reside. Ram Kishan v. Piaei Lad 
(1910) . , . . I. L. R. 33 All. 24 

CORROBORATIOH. 

See Accomplice I. HR, 38 Calc. 559' 


necessity of — 

See Accomplice . I. H R. 38 Calc. 93 
CO-SHARER. 

See Bengal Tenancy Act, s. 171. 

15 C. W. 3H. 612 ; 782 
See Bengal Tenancy Act, s. 188. 

15 C. W. H*. 74 
See Partition . 15 C. W. "N. 375 

See Paetition Act (IV of 1893). 

15 C. W. 552 ; 565 (foot note) 

— suifby— 


CONVERSION, 

of JMCahomedan to Christianity — 

See Marriage . I. H R. 33 All. 90 


See Bengal Tenancy Act, s. 188. 

I. L. R. 38 Gale. 270 

Injunction — Co-sharer, exclu^ 

sive enjoyment of portion of property hy — Injunction^ 
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CO- SH AUER — concld 

if may 6e granted where no injury to other co- 
sharers found. Where a co -sharer had taken pos- 
session of a small plot of unoccupied land and had 
erected a tinshed thereon and it was found that by 
such exclusive possession his other co-sharers had 
not suffered any substantial injury : Held, that no 
mandatory injunction should be issued requiring 
him to restore the land to its original condition. 
Watson ds Co v. Ram Chand Butt, L. B 17 I. A. 
110 s c. 1. L B IS Calc 10, Dtlhnr Sardar v. 
Hosein Ah Bepari, I. L R 26 Calc 553, Atarjan 
Bibee v. Sheikh Ashak, 4 C W N. 788, Lachmyswar 
Singh V Manowar Hosein, 1. L R. 19 Calc. 253, 
referred to Erahmomoyi Chowdhurani v Gopi 
Mohan Roy Chowdhtjri (1910) 16 O. W. IsT. 188 
2, — Bight to contribution — Con- 

tract Act {IX of 1872), ss 43, 69, 70 — Rent paid by 
co-shaier in wrongful possession of entire jote — 
Pay^nent in good faith— Deduction on account of 
mesne profits — Payment, whether gratuitous De- 
fendant’s title to an eight annas share in a jote 
having been declared in a suit brought by him 
against the plaintiff, the latter sued the former for 
a moiety of the rent recovered from him by the 
landlord when he was in exclusive possession of 
the jote . Held, that in such cases the principle in 
Dakhina Mohan v. Sarada Mohan, I. L. R. 4 Bom. 
643, applies, and the plaintiff would be entitled to 
recover if the payment was made by him in good 
faith, subject however to a deduction on account 
of mesne profits realised by him in respect of the 
defendant’s share If the payment was made with 
a view to creating title in the entire 'jote, it could 
not have been made in good faith. It would be a 
voluntary payment and one not made “ lawfully ” 
within s. 70 of the Contract Act. Desai Himat 
Singhp V. Bhavdbhat, I. L R. 4 Bom 643 , Bama~ 
sundari v Adhar Chandra, I. L. R 22 Calc 28, 
Tiluck Chand v. Saudamini, I. L R 4 Calc 566, 
referred to. Jinn at Ali v. Fateh Ali Matbar 
( 1911) . . . . 15 C. W. 3Sr. 332 

COSTS. 

See Civil Procedure Code, 1908, 0 XXV, 
K. 1 . . I. li. B. 35 Bom. 421 

See Contempt oe Court. 

15 C. W. K. 771 

See Criminal Procedure Code, s. 148. 

15 C. W. BT. 811 

See Decree . I. L. B, 38 Calc. 125 

See OuDH Estates Act (I oe 1869), 

I. L. B 33 All. 344 

See Practice . I. L. B. 35 Bom. 339 

See Solicitor’s Lien eor Costs. 

I, L. B. 35 Bom. 352 

of reaping crops — 

See Claim . . 15 C. W. IST. 817 

CO-TEITAHTS. 

See Bengal Tenancy Act, s. 171. 

16 C. W. N. 782 


COUITSED. 

telegram from— 

See Bail Orders. 

I. L. B. 88 Calc. 293 

COTmTEB-CIiAIMS.l 

■ Counter-claims by de- 

fendant against plaintiffs individually — Original 
Side Ride No 47 — English Supreme Court Rules, 
0. XIX, r. 3, construction of Where two or more 
plaintiffs sue for a joint claim, a defendant may 
set up counter-claims against the plaintiffs indi- 
vidually. The Cburt has a discretion under rule 
47 of the Original Side rules in such a case to 
dechne to allow the counter-claims to ^be set up 
on the ground of inconvenience. Raimanadan 
Chetty V Abdul Karim Sahib (1910) 

I. D. B. 34 Mad. 226 

« COtTBT. ” 

— — Limitation Act [XV of 

1877), s 14 — Interpretation — Court in British India 
—Couit in a Native State in India not included. 
The word “ Court ” as used in s. 14 of the Indian 
Limitation Act (XV of 1877) means a Court in 
British India, and not a Court m a Native State of 
India. Chanmalapa Chenbasapa V Abdul Vahab 
(1910) .... I. L. B. 85 Bom. 139 

COURT-PEE. 

See CouRT-EEES Act. 

See Civil Procedure Code, 1908, 0. 
XXXIII, R. 13. 

I. L. B. 35 Bom. 448 

non-payment of — 

See Res Judicata. 

I. Ij. B. 35 Bom. 38 

COUBT-EEES ACT (VII OP 1870). 

ss. 5 and 7 — Court-fee — Obpctions by 

mortgagee asking for sale of a portion of the mort- 
gaged property exempted by the Court from sale — 
Reference by taxing Judge to a Division Bench — 
Jurisdiction. Held, that where a party objects 
by way of appeal or under the provisions of 0. 
XLI, r. 22, of the Code of Civil Procedure to a 
decree of a subordinate court excluding from liabi- 
hty a portion of certam property, the whole of 
which he claims to be liable for a mortgage debt, 
and while accepting the correctness of the amount 
found due asks that the excluded portion of the 
property may be also declared liable, court-fees 
should be paid with reference to the value of the 
property sought to be rendered liable. Kesavarapu 
V Kotta Reddi, I. L. R. 30 Mad. 96, followed. 
Where the Taxing Judge referred to a Division 
Bench a question relatmg to court-fees referred to 
him by the Taxing Officer : Held, that the Bench 
had no authority to entertain such reference. 
Kachera V. Kharag Singh (1910) 

1. L. B. 33 All. 20 

s. 7, sub-s. (iv), els. (c), {d). 

See Jurisdiction. 

I. L, B. 35 Bom. 264 

E 2 
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COITET-EEES ACT (Vll OE lS70)—^(mcld. 

s. 7, STib-s. (iv), els. (c), [d). 

Bee JtTEiSDiCTioN . 15 C. W. W. 823 

s 7, el. V, (h) — Appeal — Court-fee — 

Buii for 'possession — Decree for qualified possession — 
Appeal seeking to remove the qualification contained 
in the decree PlamtiS brought a claim for posses- 
sion of certain property as transferee from a 
Musammat Gomi, to i;v’hom the propeity had been 
bequeathed by one Musammat Gomti Kunwar, 
who had acquired it under a will executed by her 
husband The court of first instance granted him 
a decree for possession, but hmited to the life-time 
of Musammat Gomi The defendant appealed, 
and the plaintiff also appealed, seeking to have this 
condition removed from the decree, and paid a 
court-fee of RIO on his memorandum of appeal 
Held, that the court-fee was sufficient, the plaintiff 
appellant being in the position of a person in posses- 
sion of property who sought to clear his title and to 
obtain a declaration that he had the full right of 
ownership t6 the property Rup Chand v. Fateh 
(1911) . . . I, L. E. 83 All. 705 

s. 7, el. V {d) — Suit to recover a 

two-third share in certain specific plots 
sold — Court-fee — Court-fee payable on market value. 
Where a Hindu widow possessed of certain zamin- 
dari property of the total area of 17 bighas 6 
biswas, assessed to a revenue of R19-7-0, sold 11 
bighas and 11 biswas out of the same, which w^as 
practically two-thirds of what she possessed, and 
specified the actual plots sold : Held, in a suit by 
two out of three reversioners to recover two -thirds 
of the property thus alienated, that, the claim being 
for specified plots and not a definite share of the 
whole estate paying revenue, the court-fee should 
be paid on the market value of the property in suit 
and not on five times the Government revenue. 
CHANDHA2>r V. BiSHAH SiNGH (1911) 

I. L. E. 33 AIL 630 

ss 7,11. 

Bee Second Appeal . 15 0. W. H. 454 

Seh. II. Art. 17 (d) — Suit for resti- 
tution of conjugal vi^hX^-Gourt-fee Held, 
that the court-fee payable in respect of a suit for 
restitution of conjugal rights is a fee of ten rupees 
under art 17, cl. VI, of the second schedule to the 
Court Fees Act, 1870 Zair Husain Khan v. 
Khuished Jan, I L. B. 28 All 645, referred to. 
Aisha V. Faiyaz Husain (1911) 

I. Ii. E. 33 All. 767 

COUET OF WAEDS. 

Bee CouET op Waeds Act (III op 1899), 
ss 16, 19 and 49 

I. Ii. E. 33 AIL 791 
Bee Specipic Relief Act, ss. 45, 46 

15 C. W, ]sr. 503 

OOIXET OF WAEDS ACT (III OF 1899). 

— ss. 16, 19, 49 — Decree on contract made 

Grille debtor was a ward of Court — Collector not made 


COTJET OF WAEDS ACT (III OF 1899)— 

— concld. 

— ss. 16, 19, 49 — concld. 

a party — Execution of decree C obtained a decree 
for money against M based upon a contract en- 
tered into by the latter after he had become a ward 
of the Court of Wards. In execution of the decree 
certain moveable property belonging to M was 
attached Upon objection taken that a certificate 
that the claim was notified under s. 16 of the Court 
of Wards Act, 1899, should be obtained from the 
Collector, held, that the decree w'as bad, inasmuch 
as the suit and proceedings m execution were a 
fraud upon the couit, and that as soon as it was 
brought to the notice of the court that the judg. 
ment-debtor was a ward of court, the court should 
have of its own motion then and there made the 
Collector a party and waited for such defence as the 
Collector might put forward. Muazzam Ali Shah 
V Chunni Lal (1911) . I. L. E. 33 AIL 791 

COUET-SADE. 

Bee Civil Peoceduee Codes, 1822, s. 317 ; 
1908, s 66 . I. L. E. 35 Bom. 342 

Bee Civil Peoceduee Code (Act V op 
1908), 0. XXI, E 91. 

I. L. E. 35 Bom. 29 

Bee Mortgage . I. L. E. 38 Calc. 923 

COVEISTAIVT. 

Bee Moetgagb. 

I. L. E. 35 Bom. 827 ; 371 

Covenant to re-purehase purely 

personal — Bale with an option of re-purchase — 
Buitby vendors grandson against the vendee^s 
daughter-in-law. A deed of sale with an option of 
re-purchase contained the following clause : — “ I 
have given the land into your possession ; if perhaps 
at any time I require back the land I will pay you 
the aforesaid R600 and any money you may have 
spent on bringing the land into good condition and 
purchase back the land.” In a suit brought 35 
years after execution of the deed by the grandson 
of the vendor against the daughter-in-law of the 
vendee to exercise the option of re-purchase : — Held, 
that the covenant to re -purchase was purely per- 
sonal and the suit was not maintainable. Gueu- 
NATH BaLAJI V YaMANAVA (I91l) 

I. L. E. 35 Bom. 258 

CEEDITOE. 

neglect of — 

Bee Stakeholdee .1 L. E. 35 Bom. 1 
CEIMmAL BEFACH OF TEDST. 

Bee Misjoindee. 

I. D. E. 88 Calc. 453 

Bee Penal Code, s. 409. 

I. L E. S3 AIL 36 

CEIMUSTAD INTEECOHESE. 

Bee Maintenance. 

I. L. E. 34 Kad. 68 
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CRIMINAL MISAPPROPRIATION. 

See Penal Code, s. 409. 

I. L. R. S3 All. 249 

CRIMINAL PROCEDURE CODE (ACT 
V OF 1898). 

' s. 4 (m) — Complaint — Petition ashing 

for Police warning if complaint — Petition "before 
Magistrate making charges against accused and asking 
for an order on Police to warn accused, if complaint. 
A petition in which the petitioner made certain 
allegations against a person and asked for an order 
on the Pohce to warn him is not a complaint in a 
criminal case and no sanction to prosecute the 
petitioner under s. 211, Indian Penal Code, for 
those allegations can be granted. Ptteno Chan- 
DEA Ghosh v . Hheish Chandea Ghosh (1911) 

15 C. W. N. 1051 

ss. 4 (r) 340. 

See Mhkhteae . I. L, R 38 Cale. 488 

ss. 35 (3), 408 prov. (c). 

See Sedition . I. L R. 38 Calc. 214 

s. 90, Seh. V, Form VII. 

See Waeeant . I. L. R. 38 Calc.'^789 

ss. 94, 96, 192, 202. 

See Magisteate, powee op. 

I. L. R. 38 Calc. 68 

ss 94, 165. 

See Seaeoh without waeeant. 

I. L. R. 38 Cale. 304 

s. 103 — Evidence of search apart from 

search list — Evidence Act, 1 of 1872, s 91 — “ Matter 
required by law to be reduced to the form of a docu- 
menV^ When a search has been conducted under 
s. 103, Oiminal Procedure Code, evidence can be 
given regarding the thmgs seized in the course of 
the search and regardmg the places in which they 
were found in addition to the evidence of the list 
which the law directs to be drawn up relating to the 
particulars of the property found The words in 
s. 91, Indian Evidence Act, I of 1872, “ any matter 
required by law to be reduced to the form of a 
document ” could not have been intended by the 
legislature to mean observations of physical facts 
which under the ordinary law has to be proved by 
the testimony m Court. Solai Naik v . Eivipeeoe 
( 1910) . . . I. L. R. 34 Mad. 349 

S. 106 — Security to keep the peace — 

“ Offence involving a breach of the peace ” — Mis- 
chief by removing land-mark — Penal Code {Act XLV 
of 1860), s. 434. Held, that an ohence “ involving 
a breach of the peace ” mentioned in s. 106 of 
the Code of Criminal Procedure, does not mean 
only an offence which necessarily involves a 
breach of the peace or of which a breach of the 
peace forms an mgredient, but includes such an 
offence as in common knowledge is ordinarily or 
very probably the occasion of a breach of the peace. 


CRIMINAL PROCEDURE CODE (ACT 

V OF 1898) — contd. 

s. 106 — concld. 

as, for example, the removal of a land-mark, 
Baidya Nath Majumdar v. Nibaran Chunder Gope, 
7. L B 30 Calc. 93, Arun Samanta v. Emperor, 

I L R 30 Calc. 366, Baj Narain Boy v Bhagabat 
Chunder Nandi, I L. B 35 Cale 315, and Muthiah 
Chetti V Emperor, 1. L. B. 28 Mad 190, dissented 
from. Empeeoe v Manie Bai (1911) 

I L. R. 33 All. 771 

s. 106 (3) — Security to keep the peace — 

Poioers of appellate court not limited by jurisdiction of 
original court — Penal Code {Act XLV of 1860), ss. 
71, 147, 149, 325 — Separate sentences. The power 
conferred upon an appellate court by clause {3) of 
s 106 of the Code of Oiminal Procedure is not 
limited in any way by the powers exerciseable by 
the original court which tried the case. Emperor 
V Bhausing DliumaUingh, I. L B 33 Bom. 33, 
followed. Muthiah Chetti v. Emperor, 1. L. B. 29 
Mad. 190 , Paiamasiva Pillai v Emperor, I. L. 
B 30 Mad. 48 , Dorasami Naidu v, Emperor, I. 
L B 30 Mad 182, and Emperor v. Momin Mal\ta, 
I. L. B 35 Calc. 434, dissented from. Held, also, 
that where in the course of a not grievous hurt was 
committed the accused might be lawfully convicted 
of separate offences under ss. 147 and 325 read with 
149 of the Indian Penal Code and sentenced separa- 
tely for each offence. Queen-Empress v Bisheshar, 

1 L. B 9 All 645, followed. Empeeoe v Dhaeam 
Das (1910) . . . I. L R. 38 AIL 48 

— s. 107 — Security to keep the peace — 

Circumstances in which the performance of religious 
ceremonies may amount to a wwngful act likely to 
occasion a bleach of the peace Held, that persons 
who performed religious ceremonies m a place not 
set apart for the purpose and where no such cere- 
monies had been performed before, and who did so 
with the deliberate intention of triumphing over, 
insulting, and wounding the religious feeling of 
their neighbours, committed a wrongful act and 
one which might probably occasion a breach of the 
peace or disturb the public tranquillity within the 
meaning of s 107 of the Code of Criminal Proce- 
dure. Empeeoe v. Mueli Singh (1911) 

I. L. R. 33 All. 775 

s. 110 — Evidence of geneial repute in- 
admissible to prove charge under s. 117. Where a 
person is solely charged under s 110, cl. (/)^ 
Criminal Procedure Code, Act V of 1898, evidence 
of general repute is inadmissible to prove that he is 
a desperate and dangerous character. A provision 
of law which is an exception to the general tuIgs of 
evidence must he only applied to the cases to which 
it is confined by the legislature No argument can 
therefore be deduced from the admissibility of evid- 
ence of general repute under s 117, Criminal Pro- 
cedure Code. Muthu Pillai v. Empeeoe (1910) 

I. L. R. 34 Mad. 255 

s.'110;(e). 

See Secueity eoe Good behavtouei 

I. L,R. 38 Calc. 156 

E 2 
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CRIMINAL PROCEDURE CODE (ACT 

V OJ* 1898) — cofitd. 

ss. 119, 200, 4iB7 —Security for good 

hehmiouT — Discharge by Magistrate — District Ma- 
gistrate ordering fresh inquiry — Accused — Dtocharge 
— Interpretation. A District Magistrate can, under 
s. 437 of the Criminal Procedure Code, 1898, order 
fresh inquiry into the ease of a person “ dis- 
charged by a Subordinate Magistrate under s. 119 
of the Code The phrase “ any accused person ” 
as used in s. 437 is not confined m its application to 
a person against whom a complaint has been made 
under s 200 of the Code It includes a person pro- 
ceeded against under Chapter VIII of the Code. 
The term “ discharged ” is not defined in the Code, 
and there is no valid ground for departing in res- 
pect of it from the rule of construction that where 
in a Statute the same word is used in different 
sections it ought to be interpreted in the same 
sense throughout unless the context in any parti- 
cular section plainly requires that it should be 
understood in a different sense. Queen-Empress v. 
Muta^^addi Lai, I. L B 21 All 107 ; King- Emperor 
V Fyaz-ud-din, I L. B 24 All. 14S ; and Queen- 
Empress v. Mona Buna, I. L. B IS Bom 661, 
followed Queen-Empress v. Iman Mondal. I. L B. 
27 Calc. 662 ; and Valm Tayi Ammal v. Chidambara- 
velu Pillai, I. L B 33 Mad 85, not followed. 
In re Baba Ybshwant Desai (1911) 

I. Ii. B. 35 Bom. 401 

— s. 123 — Order to furnish security — Be- 

ference by Magistrate to Sessions Judge — Sessions 
Judge to go info ments of the case In a proceeding 
under ss 110 and 118 of the Criminal Procedure 
Code, 1898, the Magistrate ordered the accused to 
be bound over for a period of three years and re- 
ferred the case to the Sessions Judge under cl. 
[3) of s 123 of the Code. The latter confirmed the 
order without going into the merits of the case 
Beldi that the words of cl. (3) of s 123 of the 
Criminal Procedure Code, 1898. were wide enough 
to give discretionary power to the Sessions Judge 
to deal with the case on the merits and pass such 
orders as the circumstances of the case might 
require. Emperor v. Amir Bala (1911) 

I. L. B. 35 Bom. 271 

■ s. 125 — Security to Jceep the peace — 

Cancellation of bond — Power of Magistrate to send 

accused to 'jail. Under s. 125 of the Code of Cri- 
minal Procedure a District Magistrate may cancel 
a bond for good behaviour, but he is not compe- 
tent to send the person whose bond is so cancelled 
to jail. Emperor v. Eakhr-ud-bin Khak (1911) 
I. L. B. 33 All. 624 

s. 144. 

See Prohibitory Order. 

I. Ii. B. 38 Calc. 876 

s. 145. 

See Dispute cohcerhihg Band. 

I. Ii. B. 38 Calc. 889 

See Oeferirgs to Deity. 

I. Ii. B. 38 Calc. 387 


CBIMIlSrAIi PBOCEDUBE CODE (ACT 
V OE 1898) — contd. 

s. 146 — concld, 

— Possession — Title, proof 

of — Evidence Evidence of title is admissible m an 
inquiry under s. 145 of the Code of Criminal 
Procedure (Act V of 1898) to enable the Court to 
decide the question of actual possession, but proof 
of title is not proof ot actual possession. Pana- 
gahti Parthasarathy Nayaetim \v Pallikappu 
Venkatasami Beddy (1910) 

1. 1.. B. 34 Mad. 138 

s. 145 (4). 

See Dispute relating to Land. 

I. Ii. B. 38 Calc. 24 

— — s. 145 (5), (6) — Compromibe of a proceed- 
ing under — E-ffect of. Where in a proceeding under 
s 145, the parties compromised and filed a petition 
of compromise and the trying Magistrate made an 
order to the following effect : “ The parties com- 
promised and filed a petition of compromise. Ac- 
cording to its terms the lands will be m the posses- 
sion of both sides as stated m the petition.” Held, 
that the order did not operate as an order under 
cl (5) of s 145, but it fell under cl (5) of s. 145. 
That as both parties came to Court and showed 
that no dispute likely to cause a breach of the peace 
existed inasmuch as they had compromised, the 
Magistrate was precluded from passing an order 
under cl (6). That the existence of this order did 
not bar a subsequent proceeding under s. 145 on a 
fresh dispute likely to cause a breach of the peace 
arising between the parties. Sadhu Btwsas v. 
Mahamad Ali Biswas (1910) . 15 C. W. E*. 568 

s 146 — Order under, effect on posses- 
sion — Suit by one party against the other for decla- 
ration, if lies — Specific Belief Act {I of 1877), s. 42. 
Where in a proceeding under s 145, Criminal Pro- 
ceedure Code, between the plaintiff and the de- 
fendants, the Magistrate being unable to decide 
which party was in possession passed an order 
under s 146 of the Code, and appointed the Col- 
lector as Beceiver to take possession of the land * — 
Held, that the plaintiff was justified m institut- 
ing a suit for declaration of title against the de- 
fendants and was not hound to ask for recovery of 
possession of the land The suit was therefore not 
bad under s 42 of the Specific Belief Act. Admi- 
nistrator-General OF Bengal v. Bhagwan 
Chandra Bay Chaudry (1911) 15 C. 'W. M. 758 

1. s. 147 — Jurisdiction — Jurisdic- 

tion to pass order under s. 147 on a proceeding 
under s 133. jSTo order can be passed under 
s- 147, Criminal Procedure Code, on a proceeding 
taken under s. 133. Abdul Bakman Mia v. Safab 

I Ali (1910) . , . 15 O. W. N. 667 

2. Eerry, dispute as to 

possession of — Dispute referred to arbitration pending 
proceedings — Proceeding stayed — Failure of arbitra- 
tion — Bevival of proceeding without fresh proceeding 
— Jwiisdiction. "Where proceedings which were 
staited m respect of a disputed ferry in September 
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CEIMIITAL PROCEDTXEE CODE (ACT 
V OF 1898) — contd. 

S. 147 — concld, 

1908 were stayed owing to the dispute having been 
referred to the Commissioner of the Division for 
arbitration, but the arbitration having failed, the 
Magistrate on 24th May 1910 purported to revive 
the proceedings and called upon the parties to 
appear with evidence on 19th June 1910 : — Held, 
that the Magistrate acted without jurisdiction in 
reviving the proceeding merely because the arbi- 
tration proved ineSectiial without being satisfied 
that there were at the time sufficient grounds for 
proceeding under the section and vuthout drawing 
up fresh proceedings for that purpose Fresh pro- 
ceedings should, if necessary, be drawn up on the 
basis of present circumstances and not on what 
existed in 1908 ; and it should not be assumed 
that the causes which existed in 1908 or 1909 still 
continue to exist When the dispute was referred 
to arbitration the trying Magistrate recorded an 
order “ further proceedings are unnecessary and 
they are therefore stayed ” Held, that the order 
was in terms one under s. 145 (J), Criminal Proce- 
dure Code and directly it was passed the Magis- 
trate ceased to have jurisdiction notwithstanding 
that by mistake he omitted to withdraw an order 
of attachment previously passed by him Kala- 
NANDA Sn^GH V. Rameshwar Sikgh (1910) 

16 C. W. IT. 271 

s. 148— Costs under, if may be 

assessed after order — High Court\s power of 
revision as to the amount of costs awarded An order 
for assessment of costs under s 148, Criminal 
Procedure Code, does not become illegal simply 
because it was not made at the time of pronouncing 
judgment in the proceeding under ss. 145, 146 or 
147. Criminal Procedure Code The order will be 
good if it IS made wuthin a reasonable time wffiile 
the same Magistrate "who decided the proceeding is 
; sitting and the parties are able to appear before 
him. B^noda Sundari Chowdhurani v Kali Kristo 
Paul ChoiodTiry, I. L P> 22 Calc. 387, Queen- 
Empress V. Tomi‘)uddi, I. L. P 24 Calc. 757, refer- 
red to and explained. When costs allowed by the 
hTagistrate fall within the scope of s 148, the High 
Court will not interfere on the ground that they 
are either excessive or deficient. Baksi Singh 
V. Sayad Mohamed Akbar Ali Khan (1911) 

15 C. W. N*. 811 

S. 154 — First information, if evidence. 

First information is not evidence in the case. It 
- is tendered by the Crown for such use as the de- 
fence may be able to make of it and to test the 
consistency of the prosecution evidence- Asfar 
Sheikh v. The King-Emperor (191011 

15 C. W. 3Sr. 198 

s. 165 — General search — Private de- 
fence, right of, against police search S 165, Cri- 
minal Procedure Code, does not authorise a general 
search by the police for stolen property in the 
house of an absconding ofiender. It speaks of a 
specific document or thing which may be the 
subject of summons or order under s. 94. Ishwar 


CBIMIITAIi PBOCEBUBE CODE (ACT* 
V OE 1898) — contd. 

s. 165 — concld. 

Chandra Ghosal v. The Emperor, 12 C. W. N. 1016, 
referred to. Where the police without a search 
warrant under s. 98, Criminal Procedure Code, 
entered the house of the accused and searched for 
stolen articles : — Held, that the search was illegal 
and the occupiers of the house who were also 
part-owners had the right of private defence 
against the searching officers. Bajbangi Gope v. 
Emperor (1910) 

I. Xi. B. 38 Calc. 304 : 15 C. W. 17. 343 

ss 177, 242 — Bond to heap the Peace 

— Enquiry, sufficiency of. A Magistrate proceeding 
under s 117, Criminal Procedure Code (Act V of 
1898), as nearly as practicable m the same way as 
under s. 242 Cnminal Procedure Code, must state 
to the accused the particulars of the matter against 
them and ask them if they can show cause why 
they should not be required to execute bonds — 
Held, that the question “ are you wulhng to execute 
the bonds required or do you wash for further in- 
quiry ” answered by a statement that the accused 
w^ould execute bonds is not a sufficient compliance 
with s 117. Palaniappa Asary v Emperor 
(1910) . . I. Ii. B. 34 Mad 139 

s. 188 — E-ffect of illegal arrest on trial 

of accused — Extradition. Where a man is in the 
country and is charged before a Magistrate with 
an offence under the Penal Code, it will not avail 
him to say that he w«»,s brought there illegally 
from a foreign country. The prmciple upon which. 
English cases to this effect are based underlies also 
s. 188 of the Criminal Procedure Code (Act V of 
1898). Emperor v. Vinayak Damodar Savarkar 
(1910) . . . . I. Ii. B. 35 Bom. 225 

ss. 188, 227 — Offence committed in 

Nepal territory — Certificate granted hy Political Officer 
specifying a particular section of the Indian Penal 
Code — Trying Magistrate not debarred from convict- 
ing under another section if within the facts stated. 
A certificate granted by a Political Officer under 
s. 188 of the Code of Criminal Procedure m respect 
of a certain set of facts will cover every charge 
which the facts disclosed in the proceedings will 
suffice to sustain. The certificate is granted on 
the allegation of certain facts which constitute the 
charge against the accused, and the tiying Magis- 
trate is not restricted to the section which is men- 
tioned in the certificate, but at the utmost to 
the facts. Emperor v. Krishna Nath Tiwari 
(1911) , . . . I. Ii. B. 33 All. 514 

1 . s. 195— Sanction against wit- 

ness for forgery, if must be taken. No 
sanction is necessaiy for the prosecution of any 
person who is not a party to the suit or proceeding 
for offences under s. 467 or abetment thereof. 
Oiridhari Marwari v. Emperor, 12 C. W. N. 822, 
distinguished. Debi Lal v. Dhaiadhari Gashai 
(1911) .... 15C.W.I7.665 

2. Jurisdiction — Sanction to prose^ 

cute — Subordination . of Courts — Transfer of case 
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s. 196 — concld. 

G^it of local ‘jurisdiction^ power to, A petition asking 
for sanction to prosecute for certain offences 
under s 195 (b) and (c), Criminal Procedure Code, 
Act V of 1S98, should not be transferred to a 
Court to which the Court before which the petition 
for sanction was pending is not subordinate, as the 
sanction of such a Court would be ineffective The 
High Court cannot transfer a case under s 110, 
Criminal Procedure Code, to any Magistrate other 
than one within whose local jurisdiction the person 

15 found against whom proceedings are instituted 
In the matter of the petition of Amar Singh, I. L R 

16 All. 9 Held, that the same principle apphes 
to s 195, Criminal Procedure Code Ekambaeas- 
WAEA Iyer v. Veerabadra They an (1910) 

I. L. R. 84 Mad. 186 

s. 195 { 6 ). 

See Civil Procedure Code, 1908, s. 115 

I. D. R. 33 AIL 512 

ss» 202j 203. 

See Malicious Prosecution. 

I. L. R. 38 Calc. 880 

s. 209 — Magistrate — Inquiry — The case 

*not committed to the Court of Session for want of 
sufficient grounds — Appeal against the order — Order 
reversed by the Sessions Judge — Commitment when 
to he^ made — Discharge of accused. When a Com- 
mitting Magistrate finds that there is no evidence 
whatever or that the evidence tendered for the pro- 
secution is totally unworthy of credit, it is his duty 
under s 209 of the Criminal Procedure Code (Act V 
of 1898) to discharge the accused. Where the 
Magistrate entertains any real doubt as to the 
weight or quahty of the evidence, the task of 
resolvmg that doubt and assessing the evidence 
should be left to the Court of Session. Emperor v. 
Ravji Han Yelgaumlcar, 9. Bom. L. R 225, follow- 
ed : Queen- Empress v. Namdev Satvap, 1 L R 11 
Bom. 372, distinguished ; and Lachman v. Juala, 
I L R. 5 All, 161, approved. In re Bai Parvati 
(1910) . . . I. D. R. 85 Bom. 163 

— s. 222 { 2 ). 

See Penal Code, s 409 

I. L. R. 33 AIL 36 

■; s 235 — Charges — Misjoinder — Same 
transaction The accused by means of personating 
a Police Officer obtamed J&om A several sums of 
money on different occasions and on one occasion 
attempted to obtain another sum : Held, that the 
trial of the accused on a charge under s. 170, Indian 
Penal Code, and on three charges of extortion m 
respect of three sums and in the alternative on three 
charges of cheating in respect of those three sums 
and on a charge of an attempt at extortion in 
respect of another sum was not illegal by reason of 
misjoinder of charges as the offences charged were 
committed in the same transaction. Queen-Em- 
press V. Wazir Jan, I. L. R. 10 All 58, referred to 
and followed. Jagdish Kumar Sinha n. Atma 
Ram (1911) . . . 15 C. W. KT. 732 


CRIMUSTAD PROCEDURE CODE (ACT 

V OP 1898) — contd 

s. 239. 

See Misjoinder I. L. R. 38 Calc. 463 

• ss. 247 and 403 — Autrefois Acquit — 

Acquittal under s 243 bars further proceedings. 
Where a case was disposed of under s 247, Criminal 
Procedure Code, the complainant and accused both 
being absent, the order under s 247 operates as a 
bar to further proceedings The provision in s. 403, 
Ckimmal Procedure Code, that a fresh trial will 
not be barred unless the accused has in the first case 
been “ tried ” does not limit the effect of an 
order of acquittal under s 247, Criminal Procedure 
Code In the matter of Guggilapu Paddaya of 
Palakot (1910) . I. L. R. 34 Mad. 253 

s. 250, prov. (5). 

See Compensation to Accused 

I L. R. 38 Calc. 302 

ss 253, 369. 

See Review in CRiivnNAL Cases. 

I L. R. 38 Calc. 828 

ss 408, 415 — Appeal — Sentence. 

Where certain persons were tried by a Magistrate 
of the first class, convicted of an offence under 
s 325, Indian Penal Code, and sentenced to a day’s 
imprisonment and a fine of fifty rupees . — Held, 
that the circumstances that the accused were in 
fact neither sent to jail nor actually imprisoned 
would not prevent their being entitled to appeal to 
the Sessions Judge. Emperor v Alam (1911) 

I L. R. 33 AIL 610 

1 . s. 413 — Ooneurrent sentences 

— Two sentences of one month running concurrently — 
Appeal Whore the accused were convicted on two 
separate charges and senenced to one month’s 
rigorous imprisonment on each of the charges by 
a first class Magistrate, the sentences to run con- 
currently : — Held, that an appeal lay to the 
Sessions Court. Bepin Behary Dey v The 
Emperor (1911) . . . 15 C. W. K. 734 

2 . Practice— Sentenee--i}fagz5^mie 

passing non-appealable sentence — Adding to sentence 
to make it appealable — Appeal to Sessions Judge — 
The Sessions Judge to entertain the appeal 
and to decide it on merits The Magistrate trying a 
case passed at first a non-appealable sentence on the 
accused, but at the request of the accused, made 
an addition to the sentence passed so as to make it 
appealable. When the accused appealed to the 
Sessions Judge his appeal was dismissed on the 
ground that no appeal lay inasmuch as the sentence 
first passed by the Magistrate was not appealable 
and the addition to the sentence could not be made 
legally. In revision : — Held, that the Sessions 
Judge had committed an error in holding that he 
had no jurisdiction to hear the appeal ; for though 
the Magistrate had no jurisdiction to alter the 
sentence once passed by him,* yet for the purposes 
of the Sessions Judge’s j'urisdiction, so far as the 
appeal was concerned, that was the very mistake 
which he was called upon to correct by way of 
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appeal When the appeal was heard again by the 
Sessions Judge he struck out the addition made by 
the Magistrate in the sentence, and having done 
that, dismissed the appeal on the ground that the 
sentence appealed from was not appealable. In 
revision — Held, that when the Magistrate had 
passed a sentence beyond one month, an appeal 
lay to the Sessions Judge, under s 413 of the Cri- 
minal Procedure Code whether that sentence w'as 
passed legally or illegally Held, also, that the 
Sessions Judge being once seized of the appeal, the 
whole appeal became open to his Court, even on 
merits Empesok v. Kesha vi.al Virchakd (1911) 
I X.. B. 35 Bom. 418 

s. 421 

8ee Appeal . I. X. B. 38 Calc. 307 
s. 423 

See Appellate Cottet 

I. X. B. 38 Calc. 293 

423 (?>) (2) — Alteration of finding 

under — Penal Code {Act XLV of 1860), s 325 — 
Conviction under, may he altered to conviction under 
s 144 — Appellate Court, power of Under s. 423 
(6) (2), Criminal Procedure Code, the Appellate 
Court may alter the finding maintaining the sen- 
tence and there is nothing to restrict the finding 
which may be altered to a finding of conviction. 
A conviction under s 325, Indian Penal Code, may 
be altered by the Appellate Court mto a conviction 
under s. 147, Indian Penal Code, the sentence 
under s 325 being maintained Ahhi Misser v. 
LaJchmi Narain, I, L. B 27 Calc. 566, distinguished. 
Appan]s-a V PiTHAHi Mahalaxshmi (1910) 

I. X. B. 34 Mad. 645 

_ ss. 423, 439 (5). 

See JuEiSDicTioH of High Couet. 

I. X, B 38 Calc. 786 

s. 429. 

See Peintihg Peess, foefeitxjee of. 

I. X B 38 Calc. 202 

s. 435. 

/See Beitgal Begulatioh VI of 1825. s. 2 

I. X. B. 33 All. 84 

ss. 462 (3), 537 — European British 

^uh'ject — Jury — Jury not chosen hy lot — Illegality. 
Held, that the provisions of s 460 (3) of the Code of 
Criminal Procedure are imperative, and if there is 
no choosing of the jury by bt, as provided for by 
the section, the result is that the whole trial is 
■vitiated. Brojendro Lai v. King-Emperor, 7 C. W. N. 
18S, referred to. Empeeor v. Beadshaw (1911) 

I. X B. 33 All. 385 

S.476 

See Legal Pbaotitionebs Act, s. 14. 

15 C W.]Sr.269 


CBIMIBTAX PBOCEDXJBE CODE (ACT 

V OE 1898) — contd. 

s. 476 — concld. 

1. “Judicial proceeding” — 

I “ Brought under the notice of the Court ” — Decree on 
an award — Jurisdiction. Held, that the words 
“ brought under its notice,” ms 476 of the Cnmmal 
Procedure Code, are wide enough to cover an 
oftence which may have been committed in another 
forum and on some previous occasion Held, also, 
that a proceeding in vhich a Court is asked to pass 
a decree m accordance with an award made with 
reference to a pending suit cannot be said to be 
other than a “ judicial proceeding ” within the 
meaning of the same section. Girwar Pia^ad v. 
King-Emperor, 6 A. L. J 392; Umrao Singh v. 
Hardeo, 1 Ij. R 29 All. 418, and Banke Bihari 
ImI V. PoJche Bam, 1 L B. 23 All. 48, referred 
to. Eivipeeoe 2 ? Kamta Peasad (1911) 

I. X. B. 33 All 396 

2. ^ Witness producing forged 

receipt — Prosecution ordered hy successor of trying 
Judge without preliminary enquiry — Legality The 
power to direct prosecution under s. 476, Criminal 
Procedure Code, is conferred on the Court and not 
on the individual judicial officer who fills the judi- 
cial office at the time of the original trial. A 
successor of the officer before whom the original 
trial took place is not hound to hold an independ- 
ent investigation before makmg an order under 
s. 476, Criminal Procedure Code The holding of a 
prehminary inquiry m a proceeding under s. 476, 
Criminal Procedure Code, is discretionary and a 
person against whom an order for prosecution has 
been passed without such an enquiry cannot com- 
plain unless he has been prejudiced by the omission. 
Shaikh Bahadur v. Eradutulla, 14 C. W. N 799, 
explained and followed Ditepa Naeayah Bera 
V Bepin Behaey Mittee (1911) 

15 C.W.E*. 691 

3. — W itness producing 

forged receipt — Prosecution ordered hy successor of 
pidicial officer, without preliminary enquiry — Legality. 
The power to direct prosecution under s. 476, 
Criminal Procedure Code, is conferred on the Court 
and not on the individual judicial officer who fills 
the judicial office at the time of the original tnal- 
A successor of the officer before whom the original 
trial took place is not bound to hold an independent 
investigation before making an order under s. 476, 
Criminal Procedure Code, The holding of a preli- 
mmary inquiry m a proceeding under s. 476, 
Criminal Procedure Code, is discretionary and a 
person against whom an order for prosecution has 
been passed without such an enquiry cannot com- 
plain unless he has been prejudiced by the omission. 
Shaikh Bahadur v, Eradutulla, 14 C. W. N. 799, 
explamed and followed. Duepa Naeayan Beea 
V. Bepin Behaey Mittee (1911) 

15 C W. 351. 691 

^ s. 491 — Habeas Corpus, power 

of the High Court to issue writs ot^Qrounds 
, on which it may he issued — Habeas Corpus, right to, 
I if may he taken away hy Indian Legislature — Exclu* 



( 111 ) 


DIGEST OP CASES. 


( 112 ) 


CElMIirAL PEOCEDTTBB CODE (ACT 
V OF 1898) — contd. 
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Sion of right if must be express or by necessary impU“ 
cation— The Extradition Act {33 & 34 Vict., c 62) 
how far applicable to India — Indian Extradition Acl 
{XV of 1903), ss. 3 and 4, suh-s {!), if excludes 
jurisdiction, of High Court m Habeas Goipus — 
Extradition warrant issued after enquiry by Govern- 
ment if bar to High Courfs entertaining application. 
Evidence Act {I of 1872), ss, 2, 78, 86—Foieign 
records, authentication of — Hearsay evidence admitted 
by foreign Court if admissible — Copy of document 
proved in foreign Court if admissible The jurisciic- 
tion of the High Couit to give directions m the 
nature of Habeas Corpus under s 491 of the Ciimi- 
nal Procedure Code, is not excluded by the issue 
by the Government of India ol a A^arrant under s 3, 
sub-s. S of the Extradition Act The Government 
can only issue a warrant by virtue of the provisions 
of the Legislature authorising it, and if those pro- 
■^sions have not been earned out, the warrant and 
the custody thereunder may be found to be illegal 
under s. 491, Criminal Procedure Code, though vith 
^e extradition proceedings themselves the High 
Court cannot, except as allowed by the Act, directly 
interfere. Queer e Whether a supreme right like 
that to a Habeas Corpus can be taken away or 
hmited by the Indian Legislature. Held, that if it 
can be so taken away it must be clearly shown that 
it has been expressly taken away Per Mookerjee, 
burden hes heavily on those who assert it 
to show that it has been taken away by such im- 
phcation as is absolutely necessary for the inter- 
pretation of the Statute Levinger v The Queen, 
I P. 3 P C. 282, 289, referred to But the High 
Court in such a proceeding would not weigh 
the evidence before the Magistrate. Where the 
Magistrate has jurisdiction it is sufficient that 
there is some evidence on which the Magistrate 
may reasonably act In re Siletti, 87 L. T 332, 
^ ^ followed Per CijRiAM 

The Evidence Act does not contain the whole 
evidence apphcable to British India 
Where therefore the records of a German Court 
were not authenticated m accordance with the 
Indian Evidence Act but in the manner prescribed 
by the Enghsh Extradition Act which is applicable 
m this country, the records vere admissible under 
it, Queere Whether hearsay evidence admitted in 
e™ence in the^ proceedmgs in Germany is admis- 
sible in extradition proceedings in India When the 
original Bill which the prisoner was alleged to 
have obtained by cheating was pnt in and proved 
^ ^^^®sses at the enquiry in the German Court : 
HeM, that a copy of the document sent as part of 
the authenticated depositions and papers was ad- 
^ssible in evidence. There may be cases where 
the production of the original may be necessary 
for an enquiry in India. In re Staelmak (1911) 

15 C. W. 3Sr. 1053 
^ s, 617 — Delivery of property under — 
Order ^ of delivery of property on ^oint receipt — 
Validity of such order. On the discharge of an 
accused person on a charge of theft of articles 


I CBIMIITAIi PBOCEDUBE CODE (ACT 
V OP 1898)— 

s. 517 — concld. 

admittedly found in possession of that person, on 
the ground that the accused had a bond fide belief 
in a claim of right to their possession, that per- 
son cannot claim return of the articles under 
s. 517, Criminal Procedure Code, as a matter 
of course Under s 517, Criminal Procedure 
Code, even where a party is charged with theft 
and that charge is dismissed or the party is diS" 
charged, an ^ order can be made for the delivery 
of the subject-matter of the alleged theft to 
some party other than the party in whose posses- 
sion the property was found at the date of the 
alleged theft Kuppammal v. Ramaswamy Udayan^ 
Col. Rn. C No. 477 of 1905, (unreported) followed. 
Property, part of which is joint family property, 
and part the self-acquisition of an undivided 
member of the family, may rightly be handed by 
the Court to the manager of the undivided family 
and the undivided member on their jomt receipt. 
Chalakonda Alasani v. ChalaJeonda Ratnachalam, 
2 Mad. H C 56, distmguished. Kanaga Sabai 

V. Emperor (1910) . 1. 1* B, 34 Mad. 94 

. s. 520 — Magistrate — Order as to dis- 

posal of property — On appeal to the Sessions Court 
the order left untouched — Application to the District 
Magistrate to revise the order — Jurisdiction — Notice 
to the other side — Practice. In trying a case of 
theft, a Magistrate of the First Class convicted the 
accused and passed an order disposing of the pro- 
perty produced before him The Sessions Court;, 
on appeal, confirmeci the conviction, hut left un- 
touched the Older as to the disposal of property. 
An application was then made to the District 
Magistrate to raise the order ; and he varied it 
without issuing notice to the other side • — Held,. 
reversing the order, that the terms of s 520 of the 
Crimmal Procedure Code did not give any juris- 
diction to the District Magistrate to interfere , and 
that he could only interfere as a Court of Kevision 
where there had been no appeal to the Sessions 
Court. Held, also, that the District Magistrate 
ought not to have disposed of the matter without 
givmg notice to the other side In re Laxman* 
Raxgij Baxgari (1911) . I. L. B. 35 Bom, 253 

— s, 526 — Transfer — Riot — Cross cases 

before same court — Opinion expressed by court on 
evidence in one case no ground for considering it in- 
competent to try the other. The fact that a court 
before which there are pending two cross cases of 
riot has, on the trial of the first case, expressed 
opinions to some extent unfavourable to the ac- 
cused in the second case, is no good ground for 
holding that the court is incompetent to try the 
second case. Asimmaddi v. Gobinda Baidya, 1 G. 

W. N. 426, referred to. Emperor v Hargobikd 

(1911) . . . I. D B. 33 All. 583 

s. 566 — Indian Penal Code {Act XLV 

of 1860), s. 75-^WUpping Act {IV of 1909), s 3— 
Sentence of whipping only passed on accused — Ordet 
to accused to notify Ms residence — Validity of the 
order. S 565 of the Criminal Procedure Code (Act 
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V OP 3898)— cowcZdZ. 

s. 565 — conclii. 

V of 1898) must be strictly construed The order 
contemplated by the section can only be made at 
the time of passing sentence of transportation or 
imprisonment upon a convict. It cannot be made 
where the Court, instead of passing that sentence, 
passes a sentence of whipping. Empehob v. 
Etjlji Ditya (1910) . I. Ii. E. 35 Bom. 137 

CEIMIJSTAi:. PEOCEEDmaS, STAY OP 

Pendency of civil suit — Letter 

alleged to he forged set up as a defence — Genuine- 
ness of letter a principal issue in the case — 
Subsequent institution of criminal proceedings for 
forgery in respect of the same. Where after the in- 
stitution of a civil suit on a promissory note the 
defendant was called upon to furnish security, and 
set up, as an answer, to the plaintiffs’ claim, a 
letter which was alleged to bear a forged signature 
and in respect of which criminal proceedings under 
ss. 465 and 467 of the Penal Code were taken by 
one of the plaintiffs '.--Held, that masmuch as the 
letter was a necessary part of the defendant’s case 
and the question of its genuineness a principal 
issue in the suit, the criminal proceedings ought to 
be stayed pendmg the decision in the civil suit. 
Shashi Bhhshah Seal v. Emperor (1910) 

I. Jj E. 38 Calc. 106 

CEIMIKAD EEVISIOI5'. 

- Practice — Jurisdiction 

of High Gouit — Rule issued on one or more of several 
grounds in a petition, and ultimately discharged — 
Fresh Rule on the grounds of the same petition. 
When a rule has been granted on one or more of 
several grounds contamed in a petition and is 
ultimately discharged, the High Court has no juris- 
diction to issue a fresh rule, in the same case, on 
the other or some of the other grounds of the peti- 
tion, which were considered on the first occasion 
unless permission was given to the party, at the 
^time of the discharge of the first rule, to renew the 
application on the other grounds or some of them. 
Rai Radha Gohind v. Gossain Mohendra Gir, 6 

C. W. N. 340, and Bihhuty Mohan Roy v. Dasimom 

D. >.ssi, 10 G. L. J. 80, referred to. Joymangal 
Peeshad Naeaih Singh v. Jhagroo Sahtj (1911) 

I. L. E. 38 Calc. 933 

CEIMIKAL TEESPASS. 

Mischief — Entry hy a 

servant upon land in the possession of the Gourt of 
Wards and cutting bamboos thereon under the order 
of the owner — Penal Gode {Act XLV of 1860), ss. 
426 „ 747. A servant of a proprietor who has 
voluntarily surrendered his estate to the Court of 
Wards does not commit criminal trespass or mis- 
chief by cutting or removing bamboos, etc., 
growing thereon, for the benefit of his master, 
under the circumstances of this case. Paembswar 
Singh Emperor (1910) . I. L. E. 38 Calc. 180 


CRITICISM OP ACTS OP O-OYEEN- 
MENT. 

See Sedition . I. L. R. 38 Calc. 253 

CROSS-DECREES. 

See Civil Peocedhee Code, 1908, 0. XXL, 
RE. 18, 19, 20. I. D. E 33 Ail. 240 

CROSS-OBJECTIOIsr. 

See Civil Procedure Code, 1908, 0 XLI, 
E- 2 . . 15 C. W. BT. 205 

CROSS-SUITS. 

See Account . 15 C. W, 930 

CEUEDTY'. 

See Divorce . I. L. E. 88 Calc. 907 
CUSTOM. 

See Jewish Law. 

I. L R. 38 Calc. 703 
See Jurisdiction. 

1 L. R 35 Bom. 264 
See Occupancy Holding 

15 C. W. N. 752 
See Pre-emption . I. L. E. 33 AIL 605 

Evidence — Presumption — Infer- 
ence of existence of a custom from continued 
use of land for a particular purpose. It is open to 
a Court to infer fiom long enjoyment not exercised 
by permission, stealth or force, the existence of a 
custom. If after consideimg the evidence the Court 
comes to the conclusion that an alleged custom is 
unreasonable or that the privilege is enj'oyed as a 
result of permission given or that it is exercised by 
stealth or force, the Court is entitled to find against 
the custom. Kuar Sen v Mamman, I L. R. 17 
All. 87, referred to Shadi Lal v. Muhammad 
Ishaq Khan (1910) . I. L. E. 33 AIL 257 

CYPEES DOCTEIME.] 

See Trustees and Mortgagees’ Powers 
Act, (XXVIII op 1866), s. 43. 

I. D. E. 35 Bom. 389 


D 

DACOITY. 

See Search without Warrant. 

I. L. E. 38 Calc. 304 

— Gonviction for, if proper 

when less than iive of the accused charged actually 
convicted — Gharge of dacoity if sufficient notice of 
complicity with others not specified — Yerdict of jury 
— Weight of evidence. High Gourt, if should discuss 
— Misdirection Where 8 persons were each of 
them separately charged with dacoity, but the jury 
acquitted four of them but found the other our 
guilty, the evidence before them being that there 
were more than five persons concerned in 'the 
offence even if the four who were acquitted were 
not there : Held, that the charge as against each 
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of dacoity was sufficient notice to each of the ac- 
cused that they were charged with four or more 
others and the conviction by the jury of dacoity 
would import a finding that there were four or 
more others engaged with each dacoit The mere 
fact that the evidence was not sufficient to convict 
four of the accused actually charged would not 
in any way afiect the question of the number of 
persons engaged. It is not necessary that the 
charge should in such cases specify that other 
persons besides those convicted and acquitted took 
part in the dacoity or that they should be referred 
to m the charge. Although in this case the evi- 
dence was not perhaps such as would commend 
itself to minds professionally trained to weigh 
testimony, for the High Court to express any 
opmion on its weight would be to usurp the func- 
tions of the jury It had only to see that there 
had been no error of law in the proceedings and 
no misdirection to the jury Rashibazzamak v 
Emperor (1911) . . . 15 C. W. IS, 434 

DAMAGES. 

See Common Carrier, liabilities of. 

I. Ii. E 38 Gale. 28 

See District Municipal Act (Bom. Ill 
OF 1901), ss 50, 54. 

I. L. R. 35Bom 492 

See Surveys and Boundaries Act, s 12 

I. L. E. 34 Mad. 108 

measure of— 

See Actio personalis moritur cum per- 
sona . . I. D. E. 35 Bom 12 

DAMDUPAT, EUIiE OP. 

— Damdupat, application 

of the rule of — Mortgage — Assignment of mortgage — 
Transfer of Property Act (if of 1882), s. 2 (d) 
The fact that the person entitled to sue on a 
mortgage happens by assignment to be a Parsee 
cannot afiect the (Hindu) mortgagor’s right to 
claim the advantage of the rule of damdupat, if 
it existed when the mortgage was entered into 
It is not proper to infer that, because it has been 
expressly enacted that nothing m Chapter II of 
the Transfer of Property Act (IV of 1882) shall be 
deemed to afiect any rule of Hindu Law, the 
Legislature h^ deprived a Hmdu mortgagor of 
the protection afforded him by the rule of dam- 
dupat The right of a mortgagee to sue for his 
principal and interest arismg from a contract 
must be taken to be made subject to the usages 
and customs of the contracting parties. Jee- 
WANBAl V. MaNORDAS (1910) 

I. L. E. 35 Bom. 199 

DASTUEAT. 

See Malleana . 15 0. 'W. M*. 1029 

DAtTGHTEES. 

marriage of — 

See, Wnx . 1. R. 38 Calc. 827 | 


DAYABHAGA. 

See Hindu Law — Inheritance 

I. L. E. 38 Gale. 603 

DEBT. 

See Succession Certificate 

I. L. E. 38 Gale. 182 

extinguishment of— 

See Mortgage . I. L. E. 38 Gale 342 
hypothecation of— 

“ Hypothecatee of debt has 

the right to sue for the debt hypothecated— Transfer 
of Property Act {IV of 1882), s 134 The holder 
of a charge on a debt due to his debtor is a 
transferee of an actionable claim and entitled to 
recover the debt from the transferor’s debtor. 
S 134 of the Transfer of Property Act shows that 
the mortgagee is a transferee and entitled to sue 
in his own name for the recovery of the original 
debt Where the original creditor is added '^as a 
party, the chargeholder, though not entitled to the 
whole amount, may recover the amount Rama- 
SAMi Pillai V Muthu Chetti (1910) 

I. L. E. 34 Mad. 53 

DEBUTTEE. 

See Hindu Law — Endowment 

15 G. W. IS. 126 

DEGLARATOEY SUIT. 

See Jurisdiction 

I. L. E. 35 Bom 264 
See Wake . I. L. E 33 All. 660 

See Satish Chandra Giri v. Gopal 
Chandra Rai . 15 0. W IS, 110 

DEGREE. 

See Civil Procedure Code, 1882, ss. 
276, 295, 320, 325A 

X. L, E, 35 Bom. 516 
See Civil Procedure Code, 1882, ss. 
282, 287 . IDE. 36 Bom. 275 

See Civil Procedure Code, 1908, s 144. 

I Jj, E. 35 Bom. 255 
See Civil Procedure Code, 1908, 0. 
XXXIV, R 14 . 1. L. E. 35 Bom. 248 

See Dekkhan Agriculturists" Relief 
Act (XVII of 1879) 

I. L. E. 35 Bom. 204 
See Dekkhan Agriculturists’ Relief 
Act, s. 15B , I. L. E. 35 Bom. 310 

— - by mutual consent — 

See Husband and Wife 

I. L. E. 38 Gale. 629 

— knowledge of— 

^ee Substituted Service. 

I. D E. 38 Gale. 394 
— . transfer of, for execution — 

See Political Agent at Sikkim, Court 

of . . 1 . 1 . E. 38 Gale. 859 
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transmission of, for execution — 

See Civil Procedure Code (Act V of 
1908), s 48, AND Sen. T, 0 XXI 

I. li. R. 35 Bom. 103 

Irregularity — Decree, not 

drawn up — Contents of decree — Costs — Practice It 
IS the duty of a Court to draw up a decree after 
a case has been decided, and the decree should show 
the costs incurred by the parties Saoar Chandra 
Mandal V Dioambar Mandal (1910) 

I. Ii. B. 88 Calc. 125 

BBCBEE FOR MOISTBY. 

payment of— 

See Civil Procedure Code, 1908, O 
XXI, R 1 . I L, R. 35 Bom. 36 

DECREE FOR REliTT. 

See Mortgage , I. L R. 38 Calc. 923 

DEED. 

See Evidence, admissibujITY op 

I. L R. 38 Calc. 892 

DEFAMATIOlSr. 

See Malicious Prosecution. 

I Ii. R. 38 Calc 880 

— suit for- 
esee Civil Procedure Code, 1908, 0 
XXV, R. 1 , I. L. R, 35 Bom. 421 

default. 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 15B, cl. {2) 

I. L. R 35 Bom 190 
See Execution of Decree 

I. L. R. 38 Calc. 482 
See Waiver . . 15 C. W. N*. 10 

DEKKHAlsr AGRICULTURISTS’ RE- 
LIEF ACT (XVII OF 1879). 

1. Wife of an agriculturist — 

Status — Suit hy mortgagee to recover possession — 
Prayer for payment of principal and interest at 
certain rate — Decree — Payment of principal and 
interest — Payment of interest at certain rate till the 
principal is doubled— Contractual relation not super- 
seded hy the decree — Redemption suit — Accounts. 
Under the provisions of the Dekkhan Agriculturists’ 
Rehef Act (XVII of 1879) the wife of an agricul- 
turist cannot claim to be an agriculturist. A 
decree obtained by a mortgagee in the year 1867 
to recover possession of the mortgaged property 
set out that the plaintiff (mortgagee) was sumg 
for possession of the mortgaged land with a prayer 
that until possession should be delivered over, or 
until the mortgage money was paid off, interest 
should be awarded at the rate of 2 per cent, per 
mensem. The decree then ordered that the mort- 
gagor ‘ ‘ should pay to the plaintiff (mortgagee) 
R300 and interest, R27, in respect of his claims 


DEXXHAlSr AGRICULTURISTS’ RE- 
LIEF ACT (XVII OF l^l^)—confd 

Until payment of the moneys, or until the principal 
is doubled, interest should be paid at the rate of 
2 per cent per mensem from 30th July 1867 ; and 
until payment of the moneys the land mortgaged, 
which was asked for in the suit, should be handed 
over according to agreement x4.nd the defendant 
should redeem the land by paying the plaintiff’s 
money ’ ’ Subsequently the mortgagor having 
brought a suit for redemption and accounts it 
was contended that the plaintiff’s right to have 
accounts taken from the mortgagee in possession 
was lost by reason of the aforesaid decree Held, 
that the terms of the decree did not deprive 
the mortgagor of a right to accounts. The decree 
did not supersede the contractual relation, but 
by putting the mortgagee into possession merely 
earned out the terms of the contract which for 
the rest it preserved and kept ahve There was 
no foreclosure either in fact or in intention, and it 
was in his capacity as mortgagee entitled by the 
contract to possession that he was put into posses- 
sion by the said decree Radhabai v Ramchandra 
Vishnu and Ramchandra Vishnu i;. R.adhabai 
(1910) . . . . I. L. R. 35 Bom. 204 

2 Owner deprived of property 

by fraud — Suit to recover, brought in the form of 
a redemption suit, if hes. A suit which, al- 
though in form a suit for redemption, was really 
a suit to recover property of which the rightful 
owner had been deprived by fraud, was not one in 
w'hich special relief could be granted under the 
Dekkhan Agriculturists’ Relief Act Bachi v. 
Bickchand Joimal (1910) . 15 C. W. 297 

8 2, expl. (6) — Agriculturist, defini^ 

tion — Assignee of Oovemment revenue, not an agri- 
culturist The income derived from tenants by 
an Inamdar which is to a certain extent attribut- 
able to the fact that he is the assignee of Govern- 
ment revenue and, therefore, does not have to 
pay over a portion of that income to Government 
but may keep it for himself, cannot be taken into 
consideration in estimating whether or not he 
earns his hvelihood wholly or principally by agri- 
culture, and, therefore, is not an agriculturist within 
the meaning of the Dekkhan Agriculturists’ Rehef 
Act (XVII of 1879). Kashin ATH Ramchandra v. 
ViNAYAK GaNGADHAR (1911) 

I. L. R, 35 Bom. 266 

s, lOA — Redemption suit — Sale in 

reality a mortgage — Evidence of oral agreement vary- 
ing the written document — Evidence Act (I of 1872), 
s 92, pro. 1. The plaintiff brought a redemption 
suit under the provisions of the Dekkhan Agri- 
culturists’ Relief Act (XVII of 1879) alleging that 
the deed which he had executed to the defendant, 
though on its face a deed of sale, was m reality 
only a deed of mortgage, the defendant havmg 
promised at the time of the execution of the deed 
that he would allow redemption on payment of the 
money advanced. The defendant replied that the 
transaction was sale. The First Class Subordinate 
Judge of the Dharwar District to which section 10 A 
of the Deklihan Agriculturists’ Relief Act (XVII 
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s, lOA — concld, 

of 1879) was not extended found on the evidence 
that the deed passed by the plaintiff was not proved 
to be really a mortgage and dismissed the suit. 
The plaintiS appealed urging that the proper issue 
in the case was as to whether the sale-deed was 
not obtained or mduced by the defendant by means 
of fraud or misrepresentation withm the meamng 
of proviso I of s. 92 of the Evidence Act (I of 1872) 
and prayed for a remand. Held, confirming the 
decree, that the plaintiff sought to make a new 
case m appeal in so far as he endeavoured to base 
his case, not upon a separate oral agreement, but 
upon some fraud which would invite the ap- 
phcation of proviso I of s. 92 of the Evidence 
Act (I of 1872) Held, further, that m the dis- 
tricts to which s lOA of the Dekkhan Agricultur- 
ists’ Rehef Act (XVII of 1879) was not extended, 
it was not open to the Court to enter upon a 
defence which consisted of an allegation of an oral 
agreement varying the written contract. Dagdu v. 
Nana, 1 L B 36 Bom. 93, and Sangira Malappa 
V. Bamappa, I L. B. 34 Bom 59, followed. Bah 
hishen Das v. W. F. Legge, 1. L B 22 All 149, 
referred to. Somana Basappa v Gadigeya Kor- 
NAYA (1910) . . I. li. Bj. 35 Bom. 231 

s. 13, cl, (c) — 

JSee Statute, construction op 

I. X.. R. 35 Bom. 307 

1, s. 15B — Bower to order payment 

ly instalments — Decree — Award on arl^iration out of 
Court. A decree was passed in terms of an award, 
which was arrived at on arbitration out of Court. 
On proceedings being taken to execute the decree, 
the judgment-debtor applied to the Court for an 
order to make the decretal amount payable by 
instalments under s. 15B of the Dekkhan Agri- 
culturists’ Belief Act, 1879 : Held, that the Court 
had no power to make any order as to instalments 
under s. 15B of the Dekkhan Agriculturists’ Belief 
Act, 1879, which did not apply, inasmuch as the 
application to file the award was not a suit of the 
description mentioned in s. 3, cl. {y), of the Act. 
Mohan v, Tukaram, I L. R. 21 Bom 63, and 
Qhulam Jilani v. Muhammad Hassan, L R. 29 
I. A. 68, commented on Govindrao Narhar v. 
Ambalal Mohanlal (1911) I, Ii. B. 35 Bom. 310 

2. — s. 15B, cl (2) — Compromise — 

Decree in terms of the compromise — Application for 
decree — Teims of the compromise opposed to law — 
Public policy — Instalments — Default — Payment of 
whole sum. A suit brought agamst an agriculturist- 
defendant to recover money by sale of mortgaged 
property was compromised on the terms that 
the defendant should pay the amount in equal 
annual instalments, and that on failure to pay any 
two instalments the plaintiff should be at liberty 
to realise the whole of the balance by sale of 
the entire mortgaged property through the Court. 
The compromise was brought before the Court 


DEKKHAlSr AGBICTJIiTXJBISTS’ BE- 
LIEF ACT (XVII OF 1879)~-concld. 

— s. 16B — concld 

with a view to obtam a decree m its terms. The 
defendant when examined by the court agreed to 
be bound by its teims which were explained 
to him. The Subordinate Judge, however, felt 
doubt as to the validity of the compromise ; and 
referred for opinion the following two questions 
to the High Court : (i) whether the compromise 
was lawful although it provided that in default 
of the payment of two instalments the plaintiff 
should realize the whole balance due by sale 
of ^the entire mortgaged property, such pro- 
vision having been opposed to s 15B, cl. {2} 
of the Dekkhan Agriculturists’ Belief Act, 1879 ; 
and (ii) whether the Court was bound to pass 
a decree on a compromise of this character. Held, 
that the term “ that in default of payment of two 
instalments the whole mortgaged property shall 
be liable to sale ’ ’ was contrary to the public policy 
as declared in s. 15B, cl. (2) of the Dekkhan Agri- 
culturists’ Belief Act, 1879 ; and that, therefore, 
it was not competent to the Couit to pass a decree 
which would be in conflict with the statutory pro- 
vision. Held, further, that the mere fact that the 
defendant though apprised of the terms of the 
compromise agreed to it, did not invest the Court 
with jurisdiction to pass a decree to carry out the 
compromise. Kishandas Shivram Marwadi v. 
Nama Bama Vir (1910) . I. L. B. 35 Bom. 190* 

DELAY m MAKIE-a PAYMEISTT. 
caused by closing of Court — 

See General Claeses Act (X op 1897), 
s. 10 . . I. L. B. 85 Bom. 85 

DELIVERY ORDERS, 

See Vendor and Seb-vendee. 

I. L B. 38 Calc 127 

DENIAL OF JUSTICE. 

See Dispete relating to Land. 

I. L. B. 38 Calc. 2A 

DEPOSIT. 

See Bengal Tenancy Act, s. 53. 

15 C. W. N. 760 

by co-tenant, under s 310 A, Civil 

Procedure Code, 1882 — 

See Conteibetxon . I. L. B. 38 Calc. 1 

1, Husband depositing money 

in wife’s name in bis shop— Interest allowed 
over the amount— Depositee allowed to withdraw — 
Husband acknowledging trust — Creation of trust 
— Trusts Act {II of 1882), ss 6 and 6 — Transfer of 
Property Act {IV of 1882), ss. 5, 54. D made a 
credit entry of B 20,000 in his books in the name 
of his wife H carrying interest at 4^ per cent. The 
entry was made on the 1st November 1891 as of 
the 30th November 1890. The amount of B 20 ,000 
was treated as belonging to H in the sarvaya 
(balance sheet) in the samadashat book (account 
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book of deposits, etc ) and in the vyajavaht (interest 
account book). In November 1895 H,- on the 
occasion of her going on pilgrimage, withdrew some 
money from the account. R died on the 2nd 
March 1901. On the 29th July 1901 D wrote a 
letter to his four daughters by H saying that the 
money above referred to was given by him to R 
as a gift, that the four daughters had equal right to 
take the money, but that it was to be divided after 
his death. In February 1903 D debited the whole 
amount to R ’s account and credited the same to the 
sons of M, one of the daughters of D and R. This 
he confirmed by his will which he made shortly 
afterwards wherein he stated that the money was 
always his own and never belonged to his wife R, 
After D ’s death, which took place in March of the 
same year, the three remaining daughters of D and 
R sued to recover their share of the money • — 
Reld^ that the plamtiffs were entitled to recover 
their share in the amount. Held, by Chandavar- 
EA.R, J., that the circumstances proved showed 
that D intended a trust in favour of his wife R, 
and that that trust was carried into efiect legally 
by him. ReU, by Heaton, J., that there was no 
trust, but that, in the circumstances of the case, 
R conferred on R & right to the money though 
he did not actually give her money, and this right 
he by his own acts and words made perfect by 
those means which were appropriate to the pur- 
pose. Bai Mahakore V, Bai Mangla (1911) 

I. li. B. 35 Bom. 403 

2, Stakeholder — V ahd assignment 

hy depositor to his creditor — Neglect of the credi- 
tor to recover — Creditor chargeable with the amount. 
Where money deposited wuth a stakeholder was 
validly assigned by the depositor to his creditor 
in satisfaction of his debt and the creditor, being 
able to recover the amount so assigned, neglected 
to do so, he was chargeable wfith the amount. 
Ganpatrao Balkrishna Bhidb V , Maharaja 
Madhaveao Sinde (1910) . I. E. B. 35 Bom 1 

DEPUTY CODDEOTOB, 

procedure by, under the Bent 

Beeovery Act — 

See Jurisdiction of High Court. 

I. li. B. 38 Calc. 832 

DETECTIVE. 

See Accomplice . I. L. B. 38 Calc. 96 

DEVOLUTIONT, SCHEME OF. 

See Hindu Law — Inheritance. 

I. L. B. 38 Calc. 603 

DISBABMENT. 

See Muktear . I. Xi, B 38 Calc. 309 

DISCHABGE. 

See Conspiracy to wage War 

15 C. W. 593 

effect of— 

See Conspiracy to wage War. 

I, L. B. 38 Calc. 559 


DISCOVEBY. 

right to — 

See Land Acquisition. 

I. Ii. B. 38 Calc. 230 

- — Inspection — Affidavit 

of documents — Practice — Civil Procedure Code [Act V 
of 1908), 0, XI, rr. 13, 18 [2). The filing of an 
affidavit of documents under O. XI, r. 13 of the Civil 
Procedure Code, by one party, does not pre- 
clude the other party from subsequently apply- 
ing under 0. XI, r. 18, para. (2), for further 
discovery and inspection. Basanta Coomar 
Goswami V. Kumudini Dasee (1911) 

I. L. B. 38 Calc. 428 

DISCBETIOM OF COUBT. 

See Civil Procedure Code, 1908, O. 

XXV, R. 1 . I. L. B. 35 Bom. 421 

See Presidency Towns Insolvency Act 

(III OF 1909), s 25. 

I. Ii. B. 35 Bom. 47 

See Specific Performance. 

I. D. B. 38 Calc.;;805 

DISMISSAL. 

See Wrongful Dismissal. 

DISMISSAL FOB DEFAULT. 

See Civil Procedure Code, 1882, ss. 

10, 102 AND 103. I. L. B. 33 AH. 660 

See Civil Procedure Code (1908), O. 
XVII, R. 3 ; 0. XLI, R 27. 

I. L. B. 33 All. 690 

DISMISSAL FBOM BOLLS. 

See Muktear . I. L. B. 38 Calc. 309 

DISMISSAL OF SUIT. 

See Res Judicata. I. L B. 35 Bom. 38 

DISPOSSESSION. 

See Limitation Act (XV of 1887), Sen. 

11, Arts. 142, 144 

I. L. B. 35 Bom. 79 

See Specific Relief Act, s. 9. 

16 C W. N. 294 ; 715 

DISPUTE CONCERNING IMMOVE- 
ABLE PBOPEBTY. 

See Offerings to Deity. 

I L. B. 38 Calc. 387 

1. Joint estate — Dispute concern- 

ing land — Joint-owners — Claim of exclusive posses- 
sion to sublet of dispute, by each party — Jurisdic- 
tion of Magistrate — Criminal Procedure Code [Act 
V of 1898), s. 145, A dispute between two sets of 
joint-owners, each claiming exclusive possession of 
the land forming part of the joinr estate, through 
their respective tenants, is within the scope of s. 
145 of the Criminal Procedure Code. An order de- 
claring the exclusive possession of a tenant of one 
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DISPUTE COKCEBlsrmG- IMMOVE- 
ABEE PHOPEBTY— cowdtZ 
party is not, therefore, 'v^ithont jurisdiction 
Makhan Lai Boy v. Barada Kanta Boy, 11 C. W N. 
512, distinguished. Guetj Das Kundu Chowdhry 
V, Kedae Nath Chowdhea" (1911) 

I L. B. 38 Calc. 889 

2. Duty of Magistrate to sum- 

mon or compel the attendance of witnesses 
at the instance of the parties — Dispute relating 
to land — Witnesses — Failure of witnesses summoned 
to attend — Denial of justice — Interference by High 
Court — Criminal Procedure {Act V of 1898), s, 145 
(4). S 145 of the Criminal Procedure Code does 
not render it obligatory on the Magistiate to sum- 
mon \\itnesRes at the instance of he parties, or to 
compel their attendance after they have been 
summoned but failed to appear Tarapada Biswas 
V. Kurul Huq, 1. L. B o2 Calc 1093, followed. 
Where a Magistrate has acted in accordance with 
law, it would be necessary to show the High Court 
veiy clearly, in order to warrant its interference, 
that the procedure adopted, though right in law, 
has in fact amounted to an absolute denial of justice. 
Where it did not appear what evidence the absent 
witnesses would be able to give regarding the 
question of actual possession, and there was 
nothing to show what efiorts the party had made 
to procure their attendance, the High Court re- 
fused to interfere Haeendra Kumar Bose v. 
Girish Chandra Mitra (1910) 

I. L. B. 88 Calc 24 

DISTBICT MAGISTBATE. 

■ powers of— 

Bee Criminal Procedure Code, s 620. 

I. L. B. 85 Bom. 253 

DISTBICT MAGISTBATE, BAKGA- 
LOBE. 

District Magistrate, 

Civil and Military Station, Bangalore — Power of, to 
try European British subjects. Proviso 4 to Noti- 
fication 1688 I. A., Government of India, dated 4th 
October 1898, does not deprive the District Magis- 
trate for the Civil and Military Station of Bangalore 
of jurisdiction to take cognizance of offences com- 
mitted by European British subjects within the 
station Public Prosecutor, Banualore v. 
Privatb J. Marchant (1911) 

I. L. B. 34 Mad. 346 

DISTBICT MUNTICIPAL ACT (BOM. 
Ill OE 1901). 

gg^ 3 00 — Qj buildings — 

Beconstructing side wall of a house on its old found- 
ation not necessarily new building — Building, inters 
pretation of. The accused o^vned a house, one of 
the side walls of which had fallen down. He re- 
built it on its old foundation, without having pre- 
viously obtained permission of the Municipality. 
He was thereupon charged, under s. 96 of the 
Bombay District Municipal Act (Bom Act m of 
1901), for having erected a building without per- 


DISTBICT MUE-ICIPAD ACT (BOM. 

Ill OE 1901) — contd. 

— ss, 3(7), 96 — concld. 

mission of the Municipality : Held, that the accused 
committed no offence under s 96, for it could not 
be said as a matter of law that the material re- 
construction of a small wall must constitute the 
“erection of a building. “ Emperor y. Kalelchan 
Sardarlchan, I D B 35 Bom. 236, distinguished. 
Per Curiam It is recognized m England to he a 
rule with regard to the effect of interpretation- 
clauses of a comprehensive nature that they are 
not to be taken as strictly defining what the 
meaning of a word must be under all circum- 
stances, but merely as declaring what things may 
be comprehended wnthin the term where the circum- 
stances require that they should. The Queen v. 
'The Justices of Cambridgeshire, 7 Ad E 480, 
Meux V. Jacobs, L. B 7 H. L. 481, and Mayors 
Jsc. of Portsmouth v. Smith, L. B. 10 App. Cas. 
364, followed. Emperor v B, H. DbSohza 
(1911) .... I. L.JB. 35 Bom. 412. 

ss. 50, 54 — Suit for damages 

against Municipality — Hubli Municipality — 
Beclamation of the bed of a tanh for Municipal 
Cotton Market — Damage caused to plaintiffs^ goods 
by sudden and exti aordinary heavy ram — Burden of 
proof as to negligence in the reclamation work — Suit 
not maintainable — F is major The Hubli Municipa- 
lity, a body corporate under the District Municipal 
Act (Bom Act III of 1901), took steps to provide 
a Municipal Cotton Market and they selected for 
that purpose a site of a large and ancient tank 
which had largely silted up The southern bound- 
ary of the tank was an embankment. In reclaiming 
the bed of the tank, the Municipality utihzed a 
part of the embankment and made provision 
to prevent the flow of water In the month of 
June 1907, there was a sudden and extraordinary 
heavy rainfall at Hubli which practically over- 
flooded the whole Municipal area and a quantity 
of goods m the plaintiffs’’ Ginning Factory w’hich 
was to the south of the tank was washed away or 
damaged. Thereupon the plaintiffs brought a 
suit against the Municipahty to recover damages 
alleging negligence on the part of the defendants 
in carrying out the reclamation work. The de- 
fendants denied the plaintiffs’ allegation and 
answered that the damage to the plaintiffs’ goods 
was the result of the abnormal heavy ram in June 
1907 and that no precautions on the part of the 
defendants could have averted the damage. Held, 
that the suit was not maintainable. The onus of 
proof of neghgence lay on the plaintiffs, and if 
the neglect in the execution of their statutory 
powers and duties was not brought home to the 
Municipality, a suit against them must fail as being 
unsustainable in law, howsoever great the damage 
the plaintiffs might have suffered from the extra- 
ordinary flooding uncontrolled by the old tank 
dam. Per Bag. J . : — The damage was mainly, if not 
wholly, attributable to the extraordinary fall of 
rain. It was an occurrence in the nature of vis 
major for which the defendants were not responsible* 
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DISTEICT MOTfICIPAL ACT (BOM. 
Ill OF 1901)— coJicZd 

— - ss. 50, 54z — concldi 

MxnsriciPALiTY oe Hubli v Ltjctjs Eustbatio 
Ralli (1911) . . I Xi. B. 35 Bom. 492 

s. 96 — ^Material reconstmetion — 

Mumcipaliiy — Permission of the 31 umcipahty — 
Building a wall which had fallen down — Absence 
of permission — -Erecting a building The accused 
applied to the Municipality on the 19th April 1910 
for leave to reconstruct a wall of his house 
which had fallen down. Under sub>s 4 of s. 
96 of the Bombay Municipal Act (Bombay 
Act III of 1901) the Municipality had one 
month within which to make known their deci- 
sion , and on the 13th May they issued an order 
to the accused prohibiting him from making the 
reconstruction. In the meanw'hile, on the 11th 
May, the accused reconstructed the waU He 
was, therefore, prosecuted under s 96 of the Act 
for having reconstructed the wall without the 
permission of the Municipahty, but the Magis- 
trate relying on the case of Queen- Em press v 
Tippana^ BatanlaVs Un. Cn Gas 402, acquitted 
him. On appeal: — Held, reversing the order of 
acquittal, that the accused had erected a building 
w'lthm the meaning of s 96 of the Bombay District 
Municipal Act, 1901, since the rebuildmg of the 
whole wall which had fallen down was a material 
reconstruction or an erection of a buildmg as 
defined in the explanation to the section Queen- 
Empress V. Tippana, BatanlaVs Un, Cri. Gas. 
402, IS not an authority under the new Act, 
Empekob V Kalekhan Sabdarkhait (1910) 

I. Ii. B. 85 Bom. 236 

DIVISION BENCH OE HIGH COUBT. 

power of — 

Bee Review in CBimNAL Cases 

I. Xi. B. 38 Calc 828 

DIVORCE. 

See Divoboe Act. 


DIVORCE ACB (IV OE lSQQ)~-concld. 

ss. 16} Pl—corLcdd 

Divorce Act may be rescinded by the High Court 
at the request of the decree-holder w’hen it comes 
up for confirmation under s. 17. The High Court 
has jurisdiction to rescind the decree of the District 
Court and allow the petition to be withdrawn. 
There is nothing in the Divorce Act which requires 
a distinction to be drawn betw'een ss 16 and 17 
with reference to the power of the Court to lescind 
a decree where the relations of husband and wife 
have been resumed before the decree has been 
confirmed The power “ to make such order as 
to the Court seems fit ” is not limited to cases 
w^here further enquiry has been ordered. The 
analogy of English procedure -whereby on a peti- 
tioner withdi awing his petition the Court may set 
aside the decree nisi may be invoked in construing 
the Indian Divorce Act. William Dabe v Belle 
Dabe (1910) . . I, L B. 34 Mad. 339 

s. 23 — Discretion of Court — Petitioners 

adulteiy a ground for refusing a deciee for pidicial 
separation. Where the petitioner (the wife) in a 
suit for divorce or in the alternative for a judicial 
separation was found to have herself committed 
adultery, to which the conduct of the respondent 
had in no way conduced, it was held that this was a 
good ground for the refusal of a decree for judicial 
separation. Otway v Otuay, L. B 13 P. D. 141, 
followed Oonstantimdi v. Constantinidi, [19031i 
P.D.248, distinguished. Rhine Rhine (1911) 
I D. B. 33 All. 500 

DOCUMENT. 

Bee Evidence Act, s 92, pbo 1. 

I. D. B. 85 Bom, 231 

alteration of— , 

See Eobgeby . I. D B. 38 Gale. 75 

DOCUMENTS OE TITDE. 

Bee Vendor and Stjb- vendee. 

i I. L. R 38 Calc. 127 


See Husband and Wipe 

I. L. B. 38 Calc. 629 

See Jewish Law I. D. B. 38 Calc. 708 

— • — TF^/e’5 petition — Ad- 

mission by respondent — Effect of husband^ s admission 
of adultery and ci uelty, supported by confirmatory 
evidence In a suit for dissolution of marriage, m 
the absence of coUusion, an admission of guilt by 
one of the parties is cogent evidence -which the 
Court will act on, especially if the admission is 
corroborated by other evidence Bobmson v. 
Bobinson and Lane, 1 Sw S Tr. 362, followed. 
Arnold v Arnold (1911) I. L. B. 38 Calc. 907 

DIVORCE ACT (IV OE 1869). 

— ss. 16, 17 — Decree of dissolution of 

marriage — Becision of, by High Court — Withdrawal 
of petition on coming up for confirmation — English 
Procedure. A decree of dissolution of marriage 
passed by a District Court under s. 14 of the Indian 


DONEE. 

Donee, alienation by — 

Gift burdened with an obligation — Bestnctions on 
alienation When it is doubtful, whether a deed 
embodies a complete dedication of property to a 
rehgious trust or merely creates a gift of that 
property, subject to an obhgation to perform certain 
services, the question should be decided by refei- 
ence to the deed itself. In the former case the 
property would he malienable and m the latter 
ahenabie, subject to the obhgation, and notwith- 
standmg restrictions as to selling or mortgagmg the 
said property. Dassa Ramchandba v Nab- 
sinha (1910) . . I. L. B. 35 Bom. 156 

DOVTEB. 

See hlAHOMEDAN Law — ^Doweb 

I. L. B. 38 Calc. 475 

I. L. B. 33 All. 182 ; 291 : 421 : 457 
I. D. B. 35 Bom. 386 
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D OWEB — conoid. 

See SxjccESSioK Ceetificate Act (VII of 
1889), ss. 2 AND 4. 

1. 1,. B.|33 AU. 827 

DBAIISTAGB. 

Calcutta Municipal Act 

{Bengal III of 1899), ss 299 and 574 — Place law- 
fully set apart for the discharge of drainage — Private 
common dram belonging to the landlord not subject 
to right of user as public dram by the Corporation — 
Liability of tenant A place lawfully set apart 
lor tlie discharge of drainage, by the Corporation 
within the meaning of s. 299 of Calcutta Municipal 
Act, must be a place over which the Corporation 
have acquired by some procedure under the Act a 
Tight to make use of private property as a pubhc 
drain, A tenant of premises is not bound, under 
s. 299, to convey the drainage therefrom into a 
dram belonging to his landlord over which the 
Corporation have no such right Gobinda Chandea 
AdDY V. COEPOEATION OF CALCUTTA (1910) 

I. li. B. 38 Calc. 268 

DWELIiINC. 

See JuEiSDiCTioN . I. Ii. B. 34 Mad. 257 


E 

EABJiTEST MONEY. 

^ refund of— 

See CoNTEACT , I. L. B. 33 All. 166 

EASEMENT. 

See Easements Act. 

1 , Continuous easement — Ease- 

ment Act {T of 1882), ss, 38, 47 — Dram, a conti- 
nuous easement — Mere non-user does not extinguish 
continuous easement under s. 38 or 47 of the Act A 
drain from one land to another is a continuous 
easement within the Easement Act. Where such a 
right of easement by drainage has been granted but 
was not possessed or enjoyed for more than twenty 
years from the date of grant but no obstruction to 
such use existed more than three years prior to the 
institution of the suit, such non-user without any- 
thing more, does not extinguish the right under 
s. 38 or s. 47 of the Easement Act. The non-user 
without anything more, is not an implied release 
or abandonment of the right. The period of 
twenty years of non-enjoyment which will ex- 
tinguish the right under s. 47 begms when the 
enjoyment was obstructed by the servient owner 
or rendered impossible by the dominant owner. 
CmNTAKENDY PaBVATAMMA V. IjANKA SaNYASI 

. . . I.L. B. 34Mad.487 

. ■ — — — Prescription — Con- 

tinuous user for irrigation purposes of water of 
bundh— Annual user if to be proved — Water taJcen 
from bundh at different points in different years — 
User, if indefinite — Permissive user. Where it was 
proved that the defendant had been taking water 
from plaintiff’s" bundh for irrigating his paddy 


E ASEMENT — concld, 

lands, whenever occasion required, for more than 
twenty years : — Held, that the defendant had ac- 
quired the right to the easement by prescription. 
That it was not necessary for him to prove an 
annual user, the statute only requiring enjoyment 
without interruption for twenty years and not 
actual user. HoUings v. Verney, L. R 13 Q B. D. 
304, not followed Budhu Mandal v. Maliat Man- 
dal, I L R 30 Calc 1077, and Krista Das Chow- 
dhry v Joy Narain Panja, 8 C W. N. 158, relied 
on. The mode of user of the water by the defend- 
ant was not indefinite merely because openings 
were made by him at different points in the em- 
bankment in different years according to the height 
of the water m the bundh. The fact that the de- 
fendant had years ago paid 1150 for repair of the 
bundh did not prove the user to be permissive. 
Ghasieam Manual v. Asiebad Mahto (1910) 

15 C. W. N. 259 

3. Natural chLannel — Flow of 

water — Duty of owner of land through which a 
natural channel runs. The owner of land through 
which a nver or other natural channel flows is 
bound withm certain hmits, as between himself and 
! other riparian owners, not to do anything which 
shall obstruct the flow of the water or materially 
interfere with their rights But such owner is not 
bound to keep the channel clear so that the 
amount of water that can pass down it may not be 
diminished, Baldeo Singh v. Jugal Kishoee 
(1911) . . . I. Ii. B. 33 All. 619 

EASEMENT OF NECESSITY. 

See Easements Act (V of 1882), s. 13. 

I. Ii. B. 33 All. 467 

EASEMENTS ACT (Y OF 1882). 

s. 13 — Easement" of necessity — 

Definition An easement of necessity is an ease- 
ment without which a property cannot be used at 
all, and not one merely necessary to the reasonable 
enjoyment of the property. Wheeldon v. Burrows, 
L. R 12 Ch D 31, followed. Union Lighterage 
Company v. London Graving Doch Company, \1902'] 
2 Ch. D. 557, and Ray v. Hazeldine, [19041 2 Ch D. 
17, referred to. Sukhdei v. Kedae Nath (1911) 
I. Ii. B. 33 All 467 

EDITOB, PBINTEB AND PTTBIiISHEB. 

See Contempt . . 15 C. W. N. 771 

EJECTMENT. 

See Bengal Tenancy Act, s. 106 

15 C. W N. 974 

See Civil Pbooedure Code, 1882, s. 539. 

I. L. B. 35 Bom. 470 

See Civil Pkocedube Code, 1908, s. 11, 
Enpl. IV . I. If. B. 35 Bom. 507 

See Landlord and Tenant. 

- 1. L. B. 34 Mad. 161 

Ejection — Inamdar 

right of, to eject tenants — Presumption of such right. 
There is no presumption that an inamdar has a 
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EJECTMEKT^otjcZc?, 

right to eject persons in possession of inam lands. 
He must prove such a right, Maddu Yebrayya v. 
Yadulla Kangali Naidij (1910) 

I. li. B. 34 Mad. 246 

EMBA1Q*KMEHT 

— Bengal Embankment 

Act {II of 1882), s 76, els. (a), (6) — “ Addition to 
existing embajikment,^^ meaning of — Increasing height 
of embankment — Essentials of ofence under s. 76 (6) 
The words “ existing embankment ” in s. 76 (b) of 
Eeng. Act II of 1882 mean an embankment existing 
at the time the addition is made. A'jodhya Nath 
Koila V. Ra'] Krishto Bhar, I. L. B SO Calc. 481, 
followed QoDerdhan Binha v. Queen-Empress, 
I. L. R. 11 Calc. 670, explained as overruled. The 
only offence constituted by cl (6), as distinguished 
from cl {a) of s 76, is the omission to obtain the 
sanction of the Collector to the addition to an 
existing embankment within a prohibited area 
irrespective of the question whether such act is 
hkely to interfere with, counteract, or impede any 
public embankment and public watercourse. 
Kamnath Pandit v. Emperoe (1911) 

I. L. B. 38 Calc. 413 

EIYDOWMEIYT. 

Bee Hindu Law — Endowment. 

I. Ii B. 38 Calc. 526 

Bee Hindu Law — Gift. 

I. Ii. B. 33 All. 793 

ElYGLISH DAW. 

rules of, if apply to India — 

Bee Lebei* • . 15 0. W. K*. 995 

EIYHAISTOEMEIYT OE BENT. 

— suit for — 

Bee Bengal Tenancy Act, s. 188. 

I. L. B. 38 Calc. 270 

ENQUIBY. 

Bee Criminal Procedure Code, ss 117, 
242 . . I. E. B. 34 Mad. 139 

EQITITABXiE LIEN. 

Bee Transfer of Property Act, ss. 82, 

100 . . I. Ii. B. 33 All. 708 

EQTTITABIiE MOBTGAGE. 

Transfer of Property Act 

(IV of 1882), s. 59 — One of several ‘joinUmoitgagors 
possessing no property comprised in the title-deeds 
deposited, of properties within Ordinary Original Civil 
Jurisdiction of tJie High Court — Jurisdiction — Letters 
Patent, cl. 12 — Mortgage-decree Where several joint- 
mortgagors had effected an equitable mortgage by 
deposit of title-deeds, one of them having no 
interest in any of the properties covered by the 
deposited title-deeds, withm the Ordmary Original 
Jurisdiction of the High Court . — Held, that the 
defendants having incurred a joint debt and that 
debt having been secured by them by a deposit of 
title-deeds, they were jointly responsible, and the 
question whether one of the defepdants was interest- 


EQUITABIiE MOBTGAGE— coTicR 
ed or not in any of the properties covered by the 
deposited deeds in no way affected the question of 
jurisdiction of the Court. It is not relevant in such 
a suit to enquire what interest each one of the 
mortgagors had in the properties comprised in the 
title-deeds jomtly deposited by them. Matigara 
Coal Co Ld. v Shragers, Ld. (1911) 

I. li B. 38 Calc. 824 

EQUITY OE BEBEMPTION. 

Bee Mortgage . I. B. B. 34 Mad. 115 
ESCHEAT 

Bee Transfer of Property Act (lY of 
1882), s, 91 . I. Ii. B 33 All. Ill 

ESTATES PABTITION ACT. 

Bee Partition Act. 

ESTOPPEIi. 

Bee Charitable Trusts 

I. Ii. B 34 Mad. 406 

Bee Jurisdiction. 

I. Ii. B. 34 Mad. 257 

Bee Landlord and Tenant. 

15 C. W. N. 970 

Bee Land Begistration. 

I. Ii. B. 38 Calc. 512 

Bee Mahomed AN Law — ^Dower. 

I Ii B. 33 AIL 291 

Bee Minor . . 15 O. W. N. 239 

See Mortgage . 15 O. W. N. 572 

Bee Vendor and Sub- Vendee. 

I. Ii. B. 38 Calc. 127 

1, Evidence Act (I of 

1872), s 115 — Acquiescence — Both parties equally 
conversant with true state of facts — Vague allegations. 
— Real controversy to be ascertained by the Judge. 
Where parties make vague and loose allegations, it 
IS always essential to the correct determination of 
the suit that the real controversy should be ascer- 
tained by the Judge by questioning their ^ iega-1 
advisers as to what is exactly their position in the 
matter. W^ere both parties to a suit are equally 
conversant with the true state of facts, it is absurd 
to refer to the doctrine of estoppel In the year 
1871 Government granted to the defendants’ pre- 
decessor-in -title a certain plot of land situate at 
Dhandhuka. The grant expressly stated that a 
strip of land belonging to Government was the 
southern boundary of the plot so granted. This 
statement was repeated in the mortgage-deed exe- 
cuted by the defendants’ predecessor-in-title to 
the defendants themselves in the year 1893. In 
the year 1895 the defendants purchased the said 
plot and encroached on the strip by extending their 
building on it. Thereupon the Secretary of State 
for India m Council brought a suit against them to 
recover possession of the strip after removmg the 
defendants’ encroachment. The suit was brought 
in the year 1908. The defendants’ plea was that 

P 
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they were in possession and enjoyment for a long 
time and consequently there was acquiescence and 
estoppel on the part of the officers of Government 
and Dhandhuka Municipality and they wished to 
lead evidence to prove their plea Held^ that the 
defendants’ title-deeds having brought to their 
knowledge the title of the Government, the doctrines 
of estoppel and acquiescence were not apphcable, 
and the suit was governed by sixty years’ hnnta- 
tion, the Government being a party to it. Ran- 
CHODLAL V ANDEAVAKDAS V ThE SeCRETABY OF 

State for India (1910) . I. L. R 35 Bom 182 

2. Vendor and sub-vendee — Un- 

paid tender — Approjpriation — Jutetrade^ usage of — ■ 
Pucca deliiery aiders — Negotiability — Documents of 
title — Indian Contract Act {IX of 1S72), s. lOS — 
Transfer of Property Act {IV of 1882), s. 137 ' — 
Damages A delivery order is recognised as a docu- 
ment of title under s 108 of the Contract Act and s. 
137 of theTransfer of Property Act, and under a 
delivery order the transferee acquires a title to the 
goods to which it relates. By the usage of the jute 
trade in Calcutta, pucca dehvery orders are issued 
only on cash payment, are passed from hand to hand 
by endorsement, and are sold and dealt with in the 
market as absolutely representing the goods to 
■which they relate On the 1st March, 1909, the 
defendant company sold to J. &; Co.’s principals 
certain Hessian cloth on the terms that “ payments 
were to be made in cash in exchange for dehvery 
order on sellers, and dehvery of the goods was to 
be given and taken ready payment agamst pucca 
dehvery order.” A pucca delivery order was issued 
on the 2nd March by the defendant company in 
favour of J. & Co.’s principals or order, embodying 
the term “ ready shipment.” On the 3rd March 
J. & Co requested the plamtifis to advance money 
on the security of the dehvery order. The plaint- 
iffs on making enquiries at the mills were informed 
the dehvery order was “ all right ” On the 4th 
March J. & Co obtained an advance of money 
from the plaintiffs on the pledge of the dehvery 
order and duly endorsed the dehvery order to the 
plaintijSs. On the same date J. & Co handed the 
defendant company a cheque in payment of the 
goods comprised in the dehvery order. On the 8th 
March the defendant company presented the 
cheque for payment, but it was dishonoured. The 
defendant company thereupon refused to give 
delivery of the goods to the plaintiffs under the 
delivery order. The plaintiffs obtained an absolute 
release of aU J. & Co.’s interest in the dehvery 
order, and brought an action against the defendant 
company for dehvery of the goods or their value 
or damages for conversion. EM, that the defend- 
ant company w’-ere estopped from denying that 
cash had been paid for the goods to which the 
delivery order related and they could not claim to 
be entitled -to a lien as against the plaintiffs The 
defendant company were further estopped from 
denying that they had appropriated goods of the 
required quantity and descnption to the delivery 
order, and that they held these goods for the 
plaintiffs. Goodwin v. BobaHs, L. JB. i A. C. ^ 
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4:76, referred to Anglo-India Jxjte Mills Co. v. 
O^iADEiviuLL (1910) . I L. E. 38 Calc. 127 

ESTOPPEL BY JEDG-MEN-T. 

See Civil Procedure Code, 1882, ss. 13, 

44 {h) . . I. L. R. 35 Bom. 297 

EVIDE17CE 

See Agra Tenancy Act (II of 1901), s. 
201 . . I. L R. 83 AIL 799 

See Civil Procedure Code (1908), 
s 100, 0. XLV, R 27. 

I. L. R. 3 All. 379 

See Criminal Procedure Code, s 145. 

I. L. R. 34 Mad. 138 

^ee Custom . I. L. R. 33 All. 257 

See Divorce . I, L. R. 38 Calc, 907 

See Evidence Act. 

See Penal Code, s. 409. 

I. L. R. 33 All. 249 

See Practice . I. L. R. 35 Bom, 817 

See Pre-emption. I. L. R, 33 All. 606 

See Registration Act (III of 1877), ss. 
17, 49 . .1. L. R. 33 All 475 

1 . TJsufructuary mortgage — 

Burden of proof — Suit for possession of mortgaged 
property not brought for nearly twelve years — Pre^ 
sumption that no consideration passed. Where the 
plaintiffs, who w'ere usufructuary mortgagees, were 
never given possession of the mortgaged property 
and did not attempt to recover possession until the 
period of limitation had almost expired, it was held, 
on plea raised by the defendants, thst no consider- 
ation had passed, that the burden of proving that 
consideration had passed was rightly shifted to the 
plaintiffs Achobandil v. Mahahir, I. L. R, 8 AU. 
641, followed Mahahir Prasad v. Bishan Dayal. 
All. Weekly Notes {1904), 163, distinguished. 
Bihari V. Ram Chandra (1911) 

I. L. R. 33 AIL 483 

2 Prosecution of witness for 

perjury on deposition ;irregularly taken — 
Evidence, irregularity in taking, under s. 360, Crimi- 
nal Procedure Code {Act V of 1898) — Effect of 
irregularity. Where a deposition has been read 
to a witness over in Court and has been admitted 
by him to be correct in the presence of the Judge, 
the fact that another witness was being examined 
at the time is no defence to a prosecution of the 
deponent for giving false evidence in the deposition 
so read over. Kamatchinathan Chetty v. Emperor, 
1. L R. 28 Mad. 308, commented on. Though a 
deposition so recorded might invalidate the con- 
viction of the accused in the case in which the 
deposition was so recorded, the deponent having 
admitted its correctness may be properly convicted 
of perjury thereon. Singiri Eradu v. Empress, Gr, 
R. C. No. 453 of 1894 {unreported), {II WeiPs Gr. 
Rid. 435), distinguished. Bogra v. Emfebor (1910) 
I. L, R. 34 Mad. 141 
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3. Unstamped promissory note 

executed in Bampur in favour of the 
TTawah of Bampur — Suit on such note in British 
India — Lex loci contractus — Bampur Stamp Law^ 
ss 52, prov. (c), and 53. Certain moneys having 
been advanced by the Nawab of Rampur, a pro- 
missory note was accepted as security m favour of 

the Nawab of Rampur ” and bearing no stamp 
The Nawab, bemg examined on commission, 
stated : — “ This debt is due to me personally, and, 
ordinarily spealdng, a debt which is due to me is 
due to the State, and a debt which is due to the 
State is due to me : but the said amount I ad- 
vanced from my ovn funds” According to the 
Stamp Law of Rampur a document executed in 
favour of the State did not require to be stamped. 
Held, that the lex loci contractus had to be apphed 
and that the note in question not being dravm m 
favour of the Nawab in his private capacity did 
not require to be stamped. AmiisA Begam v. The 
Nawab of Raiviptje (1911) . I. L. B. 33 All. 671 

4 Evidence Act (I of 1872), 

fi, 92 — Evidence, admissibility of — Evidence of acts 
and conduct of parties to deeds showing that they 
were treated as bemg otherwise than they purport to 
he — Evidence showing actual conveyances to be only 
mortgages — Fraud with regard to property of third 
person not party to deed. S 92 of the Evidence Act 
'(I pf 1872) IS applicable to an instrument “ as 
between the parties to such instrument or their 
representatives m mterest but it does not prevent 
proof of a fraudulent deahng with a third person’s 
property or proof of notice that the property pur- 
porting to be absolutely conveyed in fact belonged 
to a third person who was not a party to the con- 
veyance. The respondents claimed to recover 
possession of certam parcels of land under deeds 
which purported to be absolute conveyances but 
which the appellants contended Avere meant to 
be, and had always in fact been, treated by all the 
parties concerned as mortgages only, and they 
"tendered evidence of the acts and conduct of the 
parties to that effect This evidence was excluded 
by both Courts below under s. 92 of the Evidence 
Act Their Lordships of the Judicial Commit- 
tee on appeal were, however, of opmion that on 
the evidence the case for the appellants dis- 
closed a charge of fraud against the respondents 
antecedent to the deeds, inasmuch as they or the 
persons under whom they claimed took absolute 
conceyances of property from the appellants 
with notice that such property belonged in fact 
to a third person, the alleged mortgagor, whose 
-evidence would be material and necessary ^in the 
matter of the alleged fraudulent deahng. Their 
Lordships, therefore, without expressing any 
■opinion on the construction or application of s. 92 
of the Evidence Act in relation to the deeds came 
to the conclusion that the rejected evidence should 
be heard, subject to any objections which the 
respondents might be advised to take ; as the Court 
would then be in a position to deal hereafter (if ! 
necessary) with the admissibility of the evidence in ! 
relation not only to the deeds, but also in relation I 
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to the questions that might arise in connection with 
the alleged knowledge or conduct of the parties, 
antecedent to the execution of those deeds, and 
upon which their vahdity might possibly depend. 
Mating Kyin v. Ma Shwe La (1911) 

I. L. B 38 Calc. 892 

EVIDEINCE ACT (I OF 1872). 

s. 4. 

See Agra Tenancy Act (II of 1901), 
s. 201 . . I. L B. 33 All. 799 

ss. 10, 30. 

See Conspiracy to wage War. 

I. li. B. 38 Calc. 169 

s. 15. 

See Sedition . I. L. B. 38 Calc. 253 
s. 30. 

See Confession . I. li. B. 38 Calc. 446 

See Conspiracy to wage War 

I. Jj B. 38 Calc. 559 

s. 44 — Bes judicata — Fixed rate ten- 

ancy — Partition — Power of joint-tenants to partition 
— Sait to recover joint possession A certain holding 
owmed jointly by tenants at fixed rates was parti- 
tioned by an award. One party sued on the award 
to recover exclusive possession of certam plots and 
obtamed a decree for possession and mesne profits, 
which was executed. Subsequently the other 
party sued to regam joint possession of these plots 
and pleaded that the former decree was by a Court 
not competent to pass it and therefore not binding 
on them. There was nothing to show whether the 
former suit was filed before or after the coming mto 
force of the Agra Tenancy Act, 1901, or whether 
the landlord had or had not assented to the parti- 
tion. Held, that the plaintiffs had failed to show 
that the former decree was passed by a Court which 
had not jurisdiction, and that the present suit was 
barred Achhey Lai v. J anki Prasad, 1. L. B. 29 
All. 66, explained. Raghttnath Kalwar v. Baba 
Din Kalwar (1910) . I. L. B. 33 All. 143 

s 58 — Jurisdiction — Court — Consent of 

the parties as to jurisdiction — Smt of value beyond 
the jurisdiction of the Court — Trial of suit — Juris- 
! diction cannot be questioned in appeal. The plaint- 
1 iffs filed a suit for partition in the Court of the 
Subordinate Judge, Eirst Class, valuing their claim 
at an amount which made the suit triable by that 
Court alone. The Judge, however, made over the 
trial of the smt to the Joint Subordinate Judge. 
In the latter Court, neither party raised any objec- 
tion on the ground of jurisdiction ; nor was any 
issue raised relating to it. The trial proceeded on 
merits : and a decree was passed in favour of plaint- 
iffs. The defendant appealed to the lower appel- 
late Court, where he, for the first time, raised the 
question of jurisdiction on the strength of the 
market value stated in the plamt. The objection 
was overruled. On appeal : — Held, that the market 

F 2 
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value stated in the plaint prnnd facie determined 
the jurisdiction. Held, further, that as neither 
party raised any question as to want of jurisdiction 
in the first Court, and as they by their conduct and 
silence treated the market value to be of the 
amount sufficient to give jurisdiction to the Court 
they dispensed with proof on the question by their 
tacit admissions, and thus the principle of law laid 
down ms 68 of the Indian Evidence Act came 
into operation and prevented the result of the state- 
ment of the market value m the plaint. As a rule, 
parties cannot by consent give jurisdiction where 
none exists This rule apphes only where the law 
confers no jurisdiction. It does not prevent parties 
from W'aiving inquiry by the Court as to facts 
necessary for the determination of the question as 
to jurisdiction, where that question depends on 
facts to be ascertained Jose Antonio Baretto 
V Erancisco Antonio Rodriqtjes (1910) 

I. li. R. 35 Bom 24 

s. 91. 

See Criminal Peoceditre Cobe, s 103. 

I. Ii B. 34 Mad. 349 

See Limitation Act, 1877, Sen. II, Arts. 

132, 13i . I. L. R. 35 Bom. 438 

See Partition , 15 C. W. 353". 375 
s. 92 

See Contract Act, s. 65 

15 C. W ET. 408 

See Evidence, Admissibility of 

I. Ij. R 38 Calc. 892 

1. — — ^ Admissibility of 

evidence to show that a document 'purporting to be a 
sale-deed is in reality a deed of gift In the appeal 
their Lordships were of opmion that the decree of 
the High Court in Faiz-un-nissa v. Hamf-un-nissa, 
1, L. JR. 27 All. 612, could not be supported and 
remitted the case to the High Court to be dealt with 
on the evidence. Hanif-un-nissa Eaiz-ttn-nissa 
(1911) .... I. L. R. 33 AIL 340 

2. prov. I — Sale-deed — Contempora- 

neous agreement — Admissibility — Fraud A desired 
to set aside an ostensible sale-deed by proving 
that a representation, agreement or promise was 
made to him at the time of execution that the deed 
would not be enforced as a sale-deed. Held, that 
no evidence of such a representation, agreement or 
promise could be admitted for this purpose. 
Dattoo V. JRamchandra, L L. B. 30 Bom. 119, and 
Keshavrao v. Baya, 1. L. B. 8 Bom. L. B. 287, 
followed. Dagdu valad Sadu v. Nana valad 
Sale (1910) . . . I.L R. 35 Bom. 93 

Dekkhan Agricul- 
turists' Belief Act {XVII of 1879), s lOA—Bedemp- 
tion suit — Sale in reality a mortgage — Evidence of 
oral agreement varying the written document The 
plaintiff brought a redemption suit under the pro- 
visions of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879) alleging that the deed which he 


EVIDEETCE ACT (I OP 1872)~contd. 
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had executed to the defendant, though on its face 
a deed of sale, was m reahty only a deed of 
mortgage, the defendant having promised at the 
time of the execution of the deed that he would 
allow redemption on payment of the money 
advanced The defendant replied that the trans- 
action was sale The First Class Suhordmate 
Judge of the Dharwar District to which s 10 A 
of the Dekkhan Agriculturists’ Rehef Act (XVII 
of 1879) was not extended found, on the evidence, 
that the deed passed by the plaintijfi w^as not 
proved to be reaUy a mortgage and dismissed the 
suit The plaintiff appealed urging that the xjro- 
per issue in the case was as to whether the sale- 
deed was not obtained or induced by the- 
defendant by means of fraud or misrepresentation 
within the meaning of prov I of s 92 of the Evi- 
dence Act (I of 1872) and prayed for a remand. 
Held, confirming the decree, that the plaintiff 
sought to make a new case in appeal m so far as 
he endeavoured to base his case, not upon a sepa- 
rate oral agreement, but upon some fraud which 
would invite the ax>phcation of prov. I of s. 92 of 
the Evidence Act (I of 1872) Held, further, that 
m the districts to which s. lOA of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) was not 
extended, it was not open to the Court to enter 
upon a defence which consisted of an allegation 
of an oral agreement varying the written con- 
tract. Dagdu v. Nana, I. L. R 35 Bom 93, and 
Sangira Malappa v. Bnmappa, 1. L. B. 34 Bom. 59^ 
followed. Balkishen Das v. W. F Legge, I L B. 
22 All 149, referred to. Somana Basappa v. 
GadigeyaKornaya (1910) I. L R. 85 Bom, 231 

s. 95. 

See Contract Act, s. 63 

I. Ii. R. 34 Mad. 156 

ss, 114, 133. 

See Accomplice . I. L. R, 38 Calc. 96 

s. 116 — Estoppel — Acquiescence — Both 

parties equally conversant with true state of facts — 
Vague allegations — Real controversy to be ascertained 
by the Judge. ^Vhere parties make vague and loose 
allegations, it is essential to the correct determina- 
tion of the suit that the real controversy should be 
ascertained by the Judge by questioning their legal 
advisers as to what is exactly their position in the 
matter Where both parties to a suit are equally 
conversant with the true state of facts, it is absurd 
to refer to the doctrme of estoppel In the yeav 
1871 Government granted to the defendants’ pre- 
decessor-in-title a certam plot of land situate at 
Dhandhuka. The grant expressly stated that a 
strip of land belonging to Government was the 
southern boundary of the plot so granted. This, 
statement was repeated in the mortgage-deed exe- 
cuted by the defendants’ predecessor-in-title to 
the defendants themselves in the year 1893. In 
the year 1895 the defendants jpurchased the said 
plot and encroached on the strip by extending 
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their building on it. Thereupon the Secretary of 
State for India in Council brought a suit against 
them to recover possession of the strip after remov- 
ing the defendants’ encroachment. The suit was 
brought in the year 1908. The defendants’ plea 
was that they were in possession and enjoyment for 
a long time and consequently there was acquies- 
cence and estoppel on the part of the officers of 
Government and Dhandhuka Municipality and that 
they wished to lead evidence to prove their plea. 
Meld, that the defendants’ title-deeds having 
brought to their knowledge the title of the Govern- 
ment, the doctrines of estoppel and acquiescence 
were not applicable, and the suit was governed by 
sixty years’ limitation, the Government being a 
party to it. Ranchodlal Vandravandas v. The 
.Secretary of State for India (1910) 

I. Ii. B. 35 Bom. 182 

EXAMIISTATION OP WITNESS 

See Insolvency . I L B 38 Calc. 542 

EXCAVATIOISr OP TAIsTX. 

See Prohibitory’ Order. 

I. X.. B. 38 Calc. 876 

EXCEPTED BISKS. 

See CoiviMON Carrier, Liabilities of. 

I. li. B. 38 Calc. 28 

BXCISE ACT (BEISTG-. Til OP 1878). 

rule 16— Sanction for prosecu- 
tion — Criminal Procedure Code [Act 7 of 1898), 
■3. 195 — Statement not necessarily false — License, if 
'personal Under the excise law, the holder of an 
•excise hcense is forbidden to sub-let his shop or 
transfer his license or allow anybody to sell hquor 
under his Hcense. Where, therefore, a hcensee 
made a statement in a criminal case that a wme 
shop was exclusively owned by him while it was 
found in a civil suit that he had a dormant partner 
.and the decision in that suit was under appeal : — 
Meld, that as the interest claimed by the alleged 
partner may be without legal justification, the 
licensee in making the statement may have uncon- 
•sciously deviated into the truth, and that in these 
-circumstances no sanction to prosecute the licensee 
for perjury should be granted. Rakkal Chandra 
6haha V. Damodhr Shah a (1909) 

15 C. W. 11.169 

J1XCI.DSIVB POSSESSION*. 

. claim of— 

See Disfhte concerning Land. 

I. Ii. B. 38 Calc. 889 

EXECUTIOTI OP DECBEE. 

See Appeal • I. Ir, B. 38 Calc. 717 

See Civil Procedure Code, 1882, ss. 230, 

236 . . I. L. B. 33 All. 517 


EXECUTION* OP DECBEE— 

See Civil Procedure Code, 1882, ss. 268, 
274 . . I. L. B. 35 Bom. 288 

See CiVH. Procedure Code, 1882, ss. 276, 
295, 320, 325A I. D. B. 35 Bom. 516 

See Civil Procedure Code, 1882, ss. 2S2, 

287 . . I. L. B. 35 Bom. 275 

See Civil Procedure Code, 1882, s 316. 

I Xi B. 33 All. 63 

See Civil Procedure Codes, 1882, 
s. 317 ; 1908, s 66 

I. D. B. 35 Bom. 342 

See Civil Procedure Code, 1882, ss. 
341 AND 349 . I. D, B 33 All. 27 9 

See Civil'^Procedure Code, 1908, s. 47. 

I. X. B. 35 Bom. 452 

See Civil Procedure Code, 1908, s. 48, 
AND SCH I, 0. XXI. ! 

I. X. B 35 Bom. 103 

See Civil Procedure Code, 1908, s. 60. 

I. X. B. 33 All. 629 

See Civil Procedure Code, 1908, 0 XXI, 
ER 18, 19, 20 , I. X. B. 33 All. 240 

See CiviTi Procedure Code, 1908, 0. XXI, 
R. 89 . . L X. B 33 AIL 481 

See Civil Procedure Code, 1908, O. 
XXIV, R 14 . X X. B. 35 Bom. 248 

See Civil Procedure Code, 1908, 0. 

^ XXXIX, El . I. X. B. 83 All. 79 

See Court of Wards Act (III of 1899), 
ss 16, 19, AND 49. 

I. X B. 33 All. 791 

See Limitation . X X B. 33 All. 264 

See Li^htation Act (XV of i877), s 3, 
ScH. II, Arts. 13 and 14. 

I. X B. 33 All. 93 

See Limitation Act (XV of 1877), Sch. 
II, Art. 180 . I. X. B. 33 All. 154 

See Mortgage . I X. B. 35 Bom. 871 

See Mortgage. 

15 C. W. BT. 80 ; 370 ; 748 

See Political Agent at Sikkim, Court 
OP , Calc. 859 

1 , Property under wrongful 

attachment stolen by hailift— -Attachment^ 
Liability of attaching decree-holder — Small Cause 
Court — Provincial Small Cause Courts Act {IX of 
1887), Sch. 11, Alt. 35 0) — Jurisdiction Where 
crops of a third party had been wrongfully 
attached by a decree-holder as those of his judg- 
ment-debtor, and, while so attached, were stolen 
by the shahana (or haihfi) m whose custody they 
were, it was held, that the decree-holder was respon- 
sible to the owner for their value ; also, that a suit 
by the owner against the decree-holder to recover 
the value of the crops and damages was not a suit 
cogmzable by a Court of Small Causes. Goma 
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MaTiad Fatil v. Golcdldas Khimp, I, L. R. S Bom. 
74, followed. Musammat Suljan Btbi> v Shaikh 
Satzatvlla, SB B B A. J , 413, not followed. 
Kzssori Mohun Boy v. Earsukh Das, 1. L B 7 Calc. 
436, referred to. Bishambae Nath v. Gaddab 
(1910) .... I. L. B. 33^11 306 

2. Joint decree-holders — Apph- 

cation for execution by one on behalf of himself and 
others — Leave to bid obtained for himself — Purchase 
by applicant alone — Bights of co-decree^holders in 
respect of property so purchased. One of several 
joint decree-holders made an application for exe- 
cution on his own behalf and on behaK of his co- 
decree-holders, and then alone obtained leave to 
bid for the property, and purchased it, the purchase- 
money being equal to the amount of his share of 
the decree Held, in a suit by the co-decree- 
holders to recover their shares of the property so 
purchased, that they were entitled to recover, the 
equity bemg on the side of the plaintiffs. Kesei v. 
Ganqa Sahai (1911) . I. li. B. 33 All 563 

3. Bent-decree — Limitation — 

Chota-Nagpur Encurribered Estates Act (Beng. 71 
of 1876), ss, 3, 12 — Chota-Nagpur Encumbered 
Estates Amendment Act (Beng. Ill of 1909), s. 4 
The words “ Civil Courts ” in s. 3 of Act VI of 
1876, as amended by s 4 of Act III BC of 
1909, are comprehensive enough to include the 
Revenue Courts deciding rent-suits and executing 
rent-decrees. Nilmom Singh Deo v Taranath 
Mukerjee, 1. L. B. 9 Calc. 295 ; L B. 9^1. A. 174, 
followed. Peatap Udainath Shah Deo. v. Madais- 
Mohah Nath Sabi (1910) 

I. L. B.''38 Calc. 288 

4. ^ Fraud — Sale — Application to set 

it aside — Fraud should be definitely established — 
Irregularity, how^ far it affects auction-purchaser — 
Second application for setting aside sale, if it lies. 
The word “ fraud ” is very loosely used in the 
class of cases instituted for settmg aside sales, 
any irregularity being taken to be fraud, with all 
the consequences that such a fin din g involves. A 
finding of fraud, however, should be reserved for 
that which is dishonest and morally wrong ; and 
it is not sufficient to come to a vague general find- 
ing of fraud; actual fraud must be estabhshed. 
A Court should have much hesitation in visiting 
an mnocent auction-purchaser at one of its sales 
with the consequences of an irregularity or defect 
of procedure, which was not discovered by the 
Court or its officers, at the time of sale, and was 
not apparent on the face of the record Where an 
application to have a sale set aside was dismissed 
for default and the application for restoration was 
rejected, it is doubtful whether the applicant can 
successfully prefer a second application for the 
same purpose. Lalla Bunseedhur v. Koonwar 
Bindeseree Dutt Singh, 10 Moo. I A. 454, and 
MalJcarjun v. Narhari, 1. L. B. 25 Bom. 337, L. B. 
27 I. A. 216, referred to. Khiarajmal v. Daim, 
1. L, B. 32 Calc, 296, distinguished. Paeesh Nath 
MallicK V. Haei Chaeaij Dey (1911) 

I. li. B. 88 Calc, 622 


EXECUTION OF DECBEE— 

5. Successive applications to 

execute decree — Decree — Execution — First dark- 
hast made during the pendency of the previous 
darkhast — Decision on the first darkhast does not 
operate as res judicata if a new darkhast filed withm 
time of the disposal of the previous darkhast. A 
decree obtained m 1898 was, after three inter* 
mediate apphcations to execute it, sought to be 
executed in 1903. This application was ordered 
by the Subordinate Judge to he proceeded with x. 
and his order was confirmed on appeal by the 
District Judge on the 2nd August, 1905 In the 
meanwhile, m 1904, the decree-holder filed another 
darkhast to execute the decree ; but it was rejected 
by the Subordinate Judge as barred by Limita- 
tion. This order was not appealed against The 
present darkhast, filed in 1907, was held to be 
barred by res judicata m virtue of the decision 
on the darkhast of 1904. On appeal : — Held, 
reversing the decision, that the right of the decree- 
holder to proceed m execution on the strength, 
of the Appellate Court’s order in his favour could 
not be affected by the order of the Subordinate 
Judge passed in the darkhast of 1904, because 
the latter was the order of a lower Court and it 
was passed m a darkha^st which could not have 
legal vahdity so long as the darkhast of 1903 was 
kept ahve by proper proceedings. Balkeishka 
W^AMifAji V. Shiva Chima (1911) 

I. Ii. B. 86 Bom. 245* 

6. Stay of execution — Civil Pro- 

cedure Code [Act 7 of 1908), $. 145, 0. XLI, r. 5 — 
Whether a security bond given by the Secretary of 
State for India in Council, but which was not sanc- 
tioned with the concurrence of a majority of votes at 
a meeting, is sufficient — Government of India Act, 
1858 (21 22 7ict., c. 106), ss. 39, 40, 41, 42 

and 55 — Government of India Act, 1859 (22 <Sh 23 
7ict, c, 41), s. 1. A decree for recovery of pos- 
session of immoveable property having been passed- 
against a minor under the Court of Wards, aud- 
the Collector, an appeal was preferred against it 
to the High Court ; subsequently the appellants 
applied for stay of execution of the decree, and as 
security they offered a guarantee to be executed by 
the Government of Bengal on behalf of the Secre- 
tary of State for India in Council ; but it was not 
shown that the security had been sanctioned by 
the Secretary of State for India in Council with 
the concurrence of a majority of votes at a meeting,, 
as provided by s. 40 of the Government of India 
Act, 1858. Held, that the execution of the decree 
could not be. stayed inasmuch as the security 
offered was not sufficient. Seoubash Peasau 
Singh v. Kesho Peasad Singh (1911) 

I. Ii. B. 88 Calc 754 

7. Attachment — Sale proelam- 

atiou — ^Notice — Execution of decree — Civil Pro- 
cedure Code (Act 7 of 1908), 0. XXI, rr. 57, 66-^ 

“ Default,'' meaning of. On 20th Pebruary, 1909, 
an execution case, which could not proceed owing 
to the failure of the decree-holder to serve notice* 
on the judgment-debtor as required by O, XXI,. 
r. 66, of the Civil Procedure Code, 1908, was dis. 
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missed, the order concluding with these words : — 
“ The execution case is accordingly dismissed, the 
properties will remain under attachment. Decree- 
holder will bear his own costs.” On 25th March, 
1909, the decree-holder without issuing a fresh 
attachment again applied for sale of the property, 
and duly served the reqmred notice. The judg- 
ment-debtor objected on the ground that there was 
no subsisting attachment. Held, that this appli- 
cation must also be dismissed Held, 'per Chitiy, 
J., that the words of 0. XXI, r. 57, are imperative 
and the attachment on the property ceased by 
operation of law on the 20th February 1909, and 
that the word “ default ” m that rule cannot be 
given a restricted meaning so as to confine it to 
default m appearance, in the payment of process 
fees, or m production of documents, but must have 
its ordinary meanmg, namely, failure to do what 
one IS legally bound to do. Held, per Coxe, J., 
that under the Civil Procedure Code, 1S82, the 
striking ofi of execution proceedmgs was capable 
of different mterpretation in different circum- 
stances, but 0. XXI, r 67, was enacted to put a 
stop to the confusion The application for execu- 
tion having been dismissed the result specified m 
0. XXI, r. 57, must necessarily follow. Puddo- 
monee Dossee v. Roy Muthooranath Chowdhry, 20 
W» jS. 133, Biswa Sonan Chunder Gossyamy v. 
Binunda Chunder Dibingar AdhJcar Gossyamy, I. 
JS. R. 10 Calc, 416, Mohunt Bhagwan Ramanuj Das 
V. Khetter Mom Dassi, 1C. W. N 617, referred 
to. IvTamuita Bibi V . Rosea Miah (1911) 

I. Ii. R. 38 Calc. 482 

EXECUTION OE WILI.. 

See Will . I. L. R. 38 Calc 355 
EXECUTION PROCEEDINGS. 

See Attachment' befoee Judgment. 

I D. R. 38 Calc. 448 

EXECUTOR. 

liability of— r 

See JuEiSDiCTiON. 

I. L. R 34 Mad. 258 
EX PARTE DECREE. 

See Eeaud . I. L. R. 38 Calc. 936 

See Substituted Service. 

I, L. R, 38 Calc. 394 

EXPERT IN HANDWRITING. 

See Will . . 15 C. W, N. 729 

EXPROPRIETARY RIGHTS. 

See Agra Tenancy Act (II oe 191), ss. 
10, 20, 83 . I. D. R. 33 All. 695 

EXPBOPRIETARY TENANT. 

See Agra Tenancy Act (II of 1901), 
ss. 10, 202 . I. D R. 33 All. 507 


EXTRADITION. 

1, Effect of illegal arrest on 

trial of accused — Criminal Procedure Code (Act 
V of 1898), s. 188. Where a man is in the country 
and is charged before a Magistrate with an offence 
under the Penal Code, it will not avail him to say 
that he w^as brought there illegally from a foreign 
country The principle upon w^hich English cases 
to this effect are based underlies also s 1 88 of the 
Criminal Procedure Code (Act V of 1898) Em- 
peror V. Vina YAK Damodar Savaekae (1910) 

I D. R. 35 Bom. 225 

2 Jurisdiction of High [Court 

to revise proceedings of Magistrates under 
the Extradition Act— High Courts Act, 1861 (24 
cfe 25 Vict, c. 104), s 15— Extradition Act (XV 
of 1903), ss. 3 and 4. The High Court has no 
jurisdiction under s. 15 of the Charter Act, to 
revise the proceedings of a Magistrate acting 
under ss 3 and 4 of the Extradition Act In re 
Mohunt Deva Doss, I. L. R. 38 Calc 550 (note), 
referred to. Stallmann, Rudolf v. Emperor 
(1911) . . . . I. L. R. 38 Calc. 547 

EXTRADITION ACT (XXI OP 1879). 

s. 14:— Extradition A ct [XXI of 1879), 

s. 14, enquiry under — High Courtis power to transfer 
enquiry to another Magistrate or to control the pro^ 
cedure therein. The High Court had no pow’er to 
order the transfer of an enquiry under s. 14 of the 
Extradition Act, XXI of 1879, from the Court of 
the Magistrate specially authorised to hold the 
enquiry because the competency of the Magistrate 
to hold the enquiry depended on the authorization 
of the Executive Government. The law also did 
not empower the High Court to request the Govern- 
ment to appoint another Magistrate to enable it to 
transfer the enquiry to that Magistrate if appomted. 
The High Court refusec? to direct by what procedure 
the Magistrate should be guided in the further 
conduct of the enquiry, as it did not possess any 
power to control or interfere in the conduct of an 
enquiry held under s 14 of the Act. Mohunt 
Deva Dass, In re (1898) . 15 C. W. N. 735 

s. c. I. li. R. 38 Calc. 550ix 

EXTRADITION ACT (XV OP 1903). 

s. 3 — Bail, High Court if may 

direct. As regards allowing bail to a prisoner 
agamst whom proceedings are pending under the 
Indian Extradition Act of 1903, the High Court 
has the fullest discretion, having regard to the pro- 
visions relatmg to bail in the Criminal Procedure 
Code by which the matter must be regulated. 
Stallmann v. Emperor (1911) . 15 C. W. N. 736 

ss. 3, 4. 

See Extradition. 

I. li. R 38 Calc. 547 

• — Jurisdiction of MagiS’^ 

irate — Arrest under illegal warrant if vitiates trial 
otherwise regular — Local jurisdiction of enquiring 
Magistrate, fugitive if must he wiihin—High Court if 
may review evidence before Magistrate — Primd facie 
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EXTKADITIOir ACT {XV OP 1903)— 

concld, 

ss. 3, 4 — condd 

case, if sufficient — Opportunity of defence to fugitive 
refusal of, if vitiates enquiry and affects jurisdiction. 
S. 3 of the Act gives the Government authority to 
empower any Magistrate to enquire into a case, 
provided that he is one who has jurisdiction to 
enquire into a crime of the nature of that for which 
extradition is sought and does not require that the 
fugitive must he vuthin the local jurisdiction of 
such Magistrate. The person against whom ex- 
tradition proceedings are taken must under the 
Act be given a reasonable opportunity of adducing 
evidence in his defence. 'V^ere an application of 
such a person for adjournment to allow him to 
adduce evidence to be brought down from Europe 
was rejected without assigning any reason and it 
was found that the time between the arrest of the 
fugitive and the date of his trial was not sufficient 
to enable him to obtam evidence from Europe : — 
Held, that the proper opportunity for defence as 
provided by the Act had not been given by the 
Court and the enquiry was not therefore accordmg 
to law and the irregularity went to the jurisdiction 
of the Court * Held, further, that an extradition 
warrant issued on such proceeding was invalid and 
did not justify detention under it Where a 
warrant under s. 4 of the Indian Extradition Act 
had been issued by a Magistrate when the fugitive 
was outside the local limits of the jurisdiction of 
the Magistrate : — Held {per Mooeerjee, J ), that 
the warrant was at its inception without jurisdic- 
tion. Per Curiam Irregularity in the original 
arrest was immatenal, provided that the proceed- 
ings of the Court when it enquired into his case 
were right. R v Weil, 15 Cox. G. C. 189 ; 9 
Q. B. B 701, followed. In re Stallmanit (1911) 

15 C, 'W' "N. 1053 

EXTB.ADITIOlfl' ACT (33 & 34 TICT. 

C. 52). 

how far applicable to India — 

See CriminaIi Procedtjre Code, 1898, 
s. 491 . , 15 C. W. IsT. 1063 


F 

PACT. 

- findings of— 

See Sbookd Appeal 

I. li. R. 38 Calc. 278 

question of— 

See Will . . I. L. R. 38 Calc. 356 

; Fact, determination of 

question of~^redibihty of witnesses — Trial Judge, 
opinion of, value of — Strong case established by 
plaintiff's evidence — ’Necessity of rebuttal by per- 
sondl testimony of defendants— Failure of defend- 
ants to depose — Material witness not cited by plaintiff, 
because witness expected to be summoned by defend- 


PACT — concld. 

ants — Costs — Successful appellant ordered to pay 
costs of unsuccessful — Set off against costs decreed. 
The appellant sued to recover jewellery of the 
value of R29,000 which she alleged she had de- 
posited with the respondents who were husband 
and wife for safe custody and produced receipts, 
purporting to be signed on their behalf by their 
son, which the respondents alleged were forgeries. 
The respondents denied the deposit and alleged 
that the only jewels they had received from the 
appellant had been deposited with them by way 
of security for two loans for R2,500 and R1,000 
and they produced promissory notes for the 
amounts, purporting to be signed by the appellant 
which the appellant alleged were forgeries The 
story told by the appellant was corroborated by 
witnesses of whose respectability and credit the 
Tnal J udge had exceptional advantages of forming 
an opinion, and he held that the evidence estab- 
lished the appellant’s case. Held, by the Judicial 
Committee, differing from the High Court, that the 
evidence adduced by the appellant if believed 
established a strong case which it was incumbent 
on the respondents to meet by personal denials. 
All they did however was to put against it the 
denial of the signature to the receipts by their son 
and evidence, not very satisfactory, on a collateral 
matter, viz , the execution of the promissory notes 
by the appellant The judgment of the High Court 
was reversed and that of the Trial Judge restored. 
A material witness by whose hands, the appellant 
alleged, the jewellery had been sent to the re- 
spondents for deposit, and who was a relative of the 
respondents and had been a servant of the appel- 
lant but had previously to the suit left her service, 
was summoned by the respondents whose conduct 
showed that they were going to make her their 
witness. Held, that it was not unnatural that 
the appellant should, as she did, leave it to the 
respondents to call her Dtjrga Kitnwar v. 
Mathura Kuitwar (1911) . 15 0. W. IST. 717 

PACTUM TAIiPT. 

See Adoption . 15 C. W. IST. 524 

FALSE DOCUMEIIT. 

Taaking of— 

See Eoroery . I. L. R. 38 Calc. 76 

FALSE EVEDEl^-CE. 

False statements in an applica- 
tion for mutation proceedings — Obligation to 
make a true declaration therein — Verification of 
application — Validity of Rules of the Board of 
Revenue, Chap. V, Rule [5) — Penal Code (Act XLV 
of 1860), ss. 191, 193 — Land Registration Act (Beng. 
Act VII of 1876), ss. 42, 53, 88. An applicant 
for mutation of names under s. 42 of the Bengal 
Land Registration Act is bound by Rule 5, Chapter 
V, of the Rules of the Board of Revenue, framed 
under s. 88 of the Act, to make a true declaration 
on the subject of his application, and is punishable 
Under ss. 191 and 193 of the Penal Code for making 
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EAIiSE EVIDElSrCE— cowcZdf. 
false statements therein. Debi Saran Miss&r v. 
Emperor i 11 C. W N. 4 7^?,' referred to. Queen- 
Empress V. Appayya, I, L. B. 14 Mad. 484, Durga 
Eas BuJchit V. Queen-Empress, I L. B. 27 Cede. 
820, Ezra v. Secretary of State, 1. L. B 30 Gale. 
36, and British India Steam Navigation Go v. 
Secretary of State for India, I. L B. 38 Calc 230, 
distinguished Rules passed by the Board of 
Revenue under s. 88 of the Act, provided they refer 
to the procedure as to presentation, admission and 
verification of an application for registration under 
Part IV of the Act, and as to inquiries under s. 52 
thereof, have the force of law, Naloo Patea v. 
Empekoe (1910) . . I. E. E. 38 Calc. 368 

EAMILY ISTECESSITY. 

See Hindu Law I. L E. 84 Mad. 422 
EEMAEE HEIES 

— exclusion of— 

See Hindu Law — Inheeitance. 

I. L. E. 38 Calc. 603 

EIEITCIAEY EEEATIOIS'SHIP. 

See Bankee and Customee. 

I. Ii. E. 34 Mad. 128 

EIEEJ. 

See Calcutta Municipal Act, ss 374, 
376 . . . 15 C. W, IST. 906 

EIEST USTEOEMATIOIS'. 

See Ceiminal Proceduee Code, s 154. 

15 C. W. 3Sr. 198 

EISHEEY. 

See Criminal Procedure Code, s. 146 

15 C. W. N. 163 

■ — — Limitation Act {IX of 

1908), s. 26 — Fishery nght in navigable river if 
may he acquired as easement — Possession, in exercise 
of common right, not adverse. Quaere Whether the 
exclusive nght of fishery in a tidal and navigable 
river can be acquired by mere enjoyment m the 
manner provided by s. 26 of the Limitation Act. 
Where no grant of exclusive right of fishery in a 
navigable river is proved and it appeared that the 
plaintiff first began to fish in the exercise of a com- 
mon right of aU members of the public and there 
was nothing to show when, if ever, the right devel- 
oped mto the assertion of exclusive right : — Held, 
that the punishment of certain persons in criminal 
cases for wanton and malicious disturbance of the 
plamtiff when engaged m the peaceful exercise of 
his common right, did not constitute evidence of 
an assertion of exclusive right so as to entitle the 
plaintiff to interfere with other people fishmg m 
the same nver. Abhoy Chaban Jalia v. Dwaeka 
Hath Mahto (1911) . . 15 C. W. iST. 972 

EIXED-EATE TEUTAlSrCT. 

See Tbansper oe Property Act (IV op 
1882), s. 91 . L Xu E. 38 AIL 111 


EIXTXTEE. 

See Calcutta Municipal Act, s 341. 

15 0. VS7. 27. 730 

POOTINGS. 

Trespass — Survey 3Iap, 

evidentiary value of — 31andatory In'junciion — Speci- 
fic Belief Act (/ of 1877), Chap X — Presumption. 
The existence of footings to a wall, in the circum- 
stances of the case, raised the presumption that 
the land covering such footings belonged to the 
owner of the wall, to which they appertain ed. 
Where a wall was constructed by the defendant on 
the land coveimg plaintiff’s footings, and after its 
completion, a suit was brought by the plaintiff for 
trespass, the plaintiff not having been guilty of 
delay or acquiescence * — Held, that the proper 
remedy was by way of mandatory injunction order- 
ing the demolition of the defendant ’s wall. Abdul 
Hossain V . Ram Charan Law (1911) 

I. X. E. 88 Cale. 687 

EOEEiaN- EECOEDS. 

See Criminal Procedure Code, s. 491. 

15 C. W. 27. 1053 

EOEPEITHEE 

See Landlord and Tenant. 

I. X. E. 35 Bom. 239 

See Printing Press, Forfeiture op. 

I X. E. 38 Calc 202 

EOEGEEY. 

See Criminal Proceedings, stay of. 

X X. E. 38 Cale. 106 

■— MaTiing a false document 

— Dishonestly or fraudulently, meaning of — Alter- 
ation of document in a material part thereof — Affix- 
ing one^s signature to document not required hy law 
to he attested after execution and registration — Using 
a forged document — Penal Code {Act XLV of 1860), 
ss. 24, 25, 463, 464 and 471. Where the accused 
af&xed his signature to a kabuliat, which wrs not 
reqmred by law to be attested by witnesses, after 
its execution and registration, below the names 
of the attesting witnesses, but without puttmg a 
date or alleging actual presence at the time of its 
execution HeZd, that such act did not fall within 
the first clause of s. 464 of the Penal Code, masmuch 
as, although it may have increased the apparent 
evidence of its genuineness, it was not done ‘‘ dis- 
honestly ” or “ fraudulently ’ ’ within ss. 24 and 
25 ; and, further, that it did not justify the in- 
ference that he intended it to be believed that the 
document was made or signed at a time when he 
knew it was not made or signed, but was consistent 
with the hypothesis that he intended it to he 
believed that he would be able, if called as a witness, 
to prove its genuineness. The expression ‘ ‘ intent 
to defraud ” implies conduct coupled with an 
intention to deceive and thereby to injure. The 
word “ defraud ” involves two conceptions, viz., 
deceit and injury to the person deceived, that is, 
an infringement of some legal right possessed by 
him, but not necessarily deprivation of property. 
Queen-Empress v. Muhammud Saeed Khan, I. L, 
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EORGEBY — conoid* 

a* 21 All. lJ3i Queen-Empress v. Ahhas Ali, 1* L. B. 
25 Calc. 512t Abdul Ba'jah v. Queen-Empress, 
P. R Cr. 2, and Reg v Toshach, i Cox G. C. 38, 
referred to. Held, further, that the interpolation 
of the name of a witness as an attestor, subsequent 
to the execution of a document which need not be 
attested, is not a material alteration thereof within 
the second clause of s. 464. Mohesh GJiunder 
Chatter^ee v. Kamini Kumari Hahia, 1. L. R. 12 
Calc. 313, VenJcatesh Prabhu v. Baba Subray a, 
1. L R. 15 Bom 44, Vazeer Ah v. Surya Narain, 
1 Mad. L. J. 388, State v. Gherhin, 7 Iredell N. O. 
206, Blackwell v. Lane, 4 Dev & Bat. 113 ; 32 Am. 
Dec. 675, approved Su^el v. Bank of England, 
9 Q. B D. 555, and Reg. v. Asphn, 12 Cox C. C. 391, 
explained and distmguished. Sitaram Krishna 
V. Dap Devap, 1. L. R 7 Bom 418, dissented from. 
The test of the materiality of an alteration in a 
document is not an addition stating a falsehood 
made expressly or by implication, in order to m- 
crease the apparent evidence of its genuineness, 
but one which alters the legal identity or character 
of the instrument either in its terms or in the 
relation of the parties to it. Sueeitdra Nath 
GhOSE V. ElklPEROR (1910) 

I. L. B. 38 Calc. 75 

EOBM OF DECBEE. 

See Chaeitable Trusts. 

I. D. B. 34 Mad. 406 

FOBMA PAIJPEBIS. 

See Pauper Suit, 

FBAME OF SUIT. 

See Mortgage . I. L. B. 38 Calc. 342 

FBAUE. 

See Evidence, admissibility of. 

X. Xj. B. 38 Calc. 802 

See Evidence Act (I op 1872), s. 92, i 
PBOV I . I. Ii. B. 35 Bom. 93 j 

See Execution of Decree. 

I. L. B. 38 Calc. 622 

See Immoveable property. 

I. X,. B. 34 Mad 143 

See PPEciFic Performance. 

X. Xi. B. 38 Calc 805 

Ex parte decree procured by 

fraud — J unsdicUon of another Court to set aside 
the ex parte decree— Investigation how far limited. 
The defendant obtained an ex parte decree at 
Akyab upon a promissory note against the plaint- 
ifi who subsequently applied under s. 108 of the 
Code of Civil Procedure to set aside the said decree. 
The ex parte decree was set aside and the suit was 
revived, but at the hearing the plamtiff could not 
appear and an ex parte decree was again passed* 
The plaintiff then brought a suit in the Court to 
which the ex parte decree was transferred for exe- 
cution, for a declaration that the said decree was 


FBAUD — concld. 

not binding on him, it being based upon no cause* 
of action and bemg fraudulent, inasmuch as he 
did not execute any promissory note in favour of 
the defendant, or receive any money from him. 
On an objection by the defendant that the Court 
had no jurisdiction to enter into the merits of the 
smt in the Akyab Court, and m any case the only 
matter that could be investigated was whether 
the plaintiff had by the action of the defendant 
been prevented from placing his case properly 
before the said Court — Held, that the jurisdiction 
of the Court m trymg a suit of this kmd was not 
limited to an mvestigation merely as to whether 
the plamtiff was prevented from placmg his case 
I properly at the prior trial by the fraud of the 
defendant. The Court could and must np up the 
whole matter for determining whether there had 
been fraud m the procurement of the decree. 
Lakshmi Charan Saha v. Nhr Ali (1911) 

I. Xi. B. 38 Calc. 936 

FBEEDOM OF BEXilGIOM ACT (XXI 
OF 1850). 

See Hindu Law — ^Apostasy. 

15 C. W. W. 545* 

FBESH BUXiE. 

See Criminal Revision. 

I. Xi. B. 38 Cale. 933 

FUTUBE MAINTEI^’AMCE. 

assignment of — 

See Maintenance Allowance. 

I. Xi. B. 38 Calc. 13 

G 

GAHa OF THIEVES. 

See Previous Convictions, evidence of. 

I. Xi. B. 38 Calc 408 

GENEBAXi ACCOUNT. 

See Partnership . I. Xi. B. 34 Mad. 112 

GEXTEBAXi CXiAUSES ACT (X OF 1897). 

— s. 6, cl. (c) — Limitation Act {IX of 

1908), s. 6, Sch. I, Art. 166 — Sale of minor judgment- 
debtor'" s property before 1909 — Minor's right to 
apply to set aside sale on attainvng majority. The* 
right which accrued to a minor judgment-debtor 
under Act XV of 1877 to apply to set aside a sale 
which took place before the Limitation Act of 1908 
came into force upon attaining majority is not 
taken away by the coming into operation of that 
Act, that being a privilege which has been preserved 
by s. 6, cl. (c) of the General Clauses Act. Fazi* 
Karim v. Annada MoHan Ray (1911) 

15 C. W. FT. 845 

— s, 10 — Civil Procedure Code (Act V of 

1908), 0. XXI, f. 1 — Decree — Payment of money 
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GEITBIIAL CLAUSES ACT (X OF 1897) 

— condd, 

s. 10 — concU. 

ordered in a decree — Payment ordered on a fixed 
date — Delay in mahing ‘payment into Court owing 
to closing of Court — Payment on the opening day — 
Practice. A decree provided as follows : ‘ ‘ The 
plaintiff should pay, by the 10th day of April 
1909, to the defendant RIOO. If the moneys are 
not paid by the plaintiff as agreed upon, the pro- 
perty in dispute will remain with the defendants 
by right of ownership and the plamtiff will have 
no right of ownership over the same.” The plaint- 
iff chose to pay the money into Court, and &iding 
it closed on the 10th, she paid the money on the 
14th April 1909, the day on which the Court re- 
opened. A question having arisen whether the 
payment so made was within the terms of the 
decree • — Held, that the payment was properly 
made, for Order XXI, rule 1 of the Civil Procedure 
Code, 1908, intended to enact and did enact that 
payment mto Court was. a vahd compliance with 
the decree even though the decree directed pay- 
ment to the decree-holder. Wana mabd Ravji v. 
Natit walad Moeha (1910) I L. B. 35 Bom 35 

s. 27. 

See PEACTICE . I. L R 86 Bom. 213 

GIFT. 

See Civil Prooedueb Code, 1882, ss. 

13, 44 (&) . I. L B 85 Bom. 297 

See Construction op Document 

I. L B. 33 AIL 665 

See Hindu Law — ^EndowjMent. 

I. Ii. B 33 All. 268 

See Hindu Law — Gift. 

I. L. B. 34 Mad. 287 

See Joint Tenancy. 

I Ii. B. 34 Mad, 80 

by adoptee— 

See Adoption . I. L. B. 35 Bom. 169 

revocation of— 

See Adoption . I. L. B. 35 Bom. 169 

■ to a class — 

See Hindu Law — ^Wnx. 

I. Xi, R. 38 Calc. 188 

Q-ift burdened with, an obligation 

— Alienation hy donee — Restrictions on alienation. 
When it is doubtful, whether a deed embodies a 
complete dedication to a religious trust or merely 
creates a gift of that property, subject to an 
obhgation to perform certain services, the question 
shoSd be decided by reference to the deed itself. 
In the former case the property would be inahen- 
able, and in the latter alienable, subject to the 
obligation, and notwithstanding restrictions as to 
selling or mortgaging the said property. Dassa 
Bamohandea V. Xaesinha 

I. li. B. 85 Bom. 156 


aHABJAMAI. 

See Hindu Law— IVIaintenance. 

15 C. W. IT. 206 

GOOB-WrLXi. 

See Teade-maek. 

I. Ii. B. 38 Gale. 110 

GOVEBITMBITT. 

acquisition by — 

See Land Acquisition Act (I op 1894), 

s. IS , . I. Ii. B. 35 Bom. 146 

loss to — 

See Actio personalis moeitue cum 

PERSONA . I. Ij, B. 35 Bom. 12 

' suit against — 

See Civil Procedure Code (Act XIV of 
1882), s. 424 . I. Ii. B 35 Bom. 42 

GOVEBITMENT DEPARTMENT. 

Government department, 

discretion vested in, by Statute, if arbitrary and un- 
controlled-— Colourable exercise, amounting to refusal 
— Courts power to interfere. The plaintiff, an 
employee m the Pubhc Service of the State of New 
South Wales, on his retirement in 1905 became 
entitled, under s 4 of the Pubhc Superannuation 
Act of 1903, '‘to a gratuity not exceeding one 
month’s pay for each year of service from the date 
of his permanent employment,” the gratuity 
"to be calculated on the average of his salary 
during the whole term of his employment and 
to be payable in the case of retirement, after the 
commencement of the Public Service Act of 1902, 
only in respect of service prior to such commence- 
ment.” The Pubhc Service Board awarded him 
a gratuity based on the average of his salary, 
reckoning his service, however, up to a certain date 
in 1895. Plaintiff having asked his service to he 
reckoned up to the date of the commencement of 
the Pubhc Service Act in 1902, he was first informed 
that in respect of that claim no further sum could 
be paid, but subsequently the Board allowed him 
one penny for each year of service subsequent to 
the said date in 1895. No fault was thereby 
admittedly mtended to be found with the manner 
in which the plaintiff had discharged his duties 
when in service : Held, that the discretion which 
the Government purported to exercise (through 
the Public Service Board) was not an arbitrary 
uncontrolled discretion but a discretion to be exer- 
cised reasonably, fairly and justly. An illusory 
award such as this — ^an award intended to be un- 
real and unsubstantial — ^though made under guise 
of exercismg discretion is at best a colourable per- 
formance and tantamount to a refusal by the Board 
to exercise the discretion entrusted to them by 
Parhament. Williams Giddy (1911) 

15 C. W. N. 669 

GOVERNMENT IRRIGATION SOTTBCIT 

See The Madras Irrigation Cess Act» 

s. 2 . . 1. 1*. B. 34 Mad. 368 
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'GOVBKIirMElSrT OP INDIA ACT, 1858, 
(21 & 22, VICT., C. 106). 

ss, 39, 42, 55. 

See Execution of Decree 

I. D R. 38 Calc. 754 

aOVERlSrMENT OP IlSTDIA ACT, 1869 
(22 & 23 VICT , C. 41) 

s. 1. 

See Execution of Decree 

I. D. R. 38 Calc. 754 

‘GOVERIJ'MElSrT REVEITUE. 

assignment of — 

See United Provinces Land Revenue 
Act (III OF 1901), ss 51, 52 and 99. 

I. L. R. 33 All. 556 

GRANTOR AND GRANTEE. 

See Rent I. D. R. 38 Calc. 278 

GUARDIAN. 

1. Hindu widow — Re-marnage — 

G%ardians and Wards Act {VIII of 1890), s 39 
— Whether a Hindu widow appointed guardian 
under the Act loses her right of guardianship on 
re-marnage — Hindu Widows' Re-marnage Act {XV 
of 1856), s 3 A Hindu widow who has obtained 
a certificate of guardianship in respect of the 
person and property of her infant sons, does not, 
merely on her re-marnage, lose her right to act 
as guardian of the minors. Ganga Pershad Sahu 
V , Jhalo (1911) . I. li. R 38 Calc. 862 

2. Appointment of nazir as 

guardian of tlie property of the minors 
by Court — Minor — G-uardians and Wards Act 
{VIII of 1890), ss 8, 13 — Applications hy mother 
and grandmother — Purdanashin Lady — Record- 
ing of Evidence Where a mother and grand- 
mother of two minors separately applied to be 
appointed guardian of the persons and property 
of the minors and during the pendency of their 
apphcations it was agreed that a certain person 
should be appointed guardian of the property, 
but he refused to take up the appointment, the 
District Judge \nthout holding an enquiry into 
the respective merits of the applications made 
an order appointing the Nazir of the Court to be the 
guardian of the property of the minors : Held^ 
that the Court had no power to make an order 
appointing a guardian except on a substantive 
apphcation under s. 8 of the Guardians and Wards 
Act (VIII of 1890), and that the appointment 
of the Nazir was ultra vues. Under s. 13 of the 
Guardians and Wards Act (VIII of 1890) the Court 
is bound to hear such evidence as may be adduced 
in support of or in op|>osition to the application 
before passing an order. The mere fact of the 
mother being a purdanashin lady was no obstacle 
to her being appointed guardian of the property ; 
the safe custody of the property and its due ad- 
iministration could be sufficiently guaranteed by 


GUARDIAN-~cowcZd. 

security being taken from the proposed guardian 
by the Court Jaiwanti Kumri v Gajadhar 
Upadhya (1911) . I L. R 38 Calc. 783 

GUARDIAN AND MINOR. 

See Contract Act (TX of 1872), ss 10 

AND 11 . I. D. R. 33 All. 657 

GUARDIAN AND WARD. 

See Guardians and Wards Act (VIII 
OF 1890), s 17 I. L. R. 33 All. 222 

GUARDIANS AND WARDS ACT (VIII 
OF 1890) 

s. 7 — Appointment of guardian — 

Welfare of minor — Application for appointment 
of guardian, if may he summarily rejected — Contents 
of application — Grounds for dismissal — Maid fide 
application — Amendment of petition. The key-note 
to the Guardians and Wards Act lies in the intro- 
ductory words of s 7 that pioceedings under this 
Act are to be taken for the benefit of the minor. 
If an application is made for an ulterior purpose it 
ought not to be entertained. Before proceeding 
with it the Court should under s 11 be satisfied 
that there is ground for proceeding with the appli- 
cation One of the material facts to be taken into 
consideration is the cause or causes which led to the 
making of the application. Where the real object 
of the apphcation by a husband for appointment 
as guardian of his minor wife was to recover her 
from the custody of her father who, on his part, 
alleged ill-treatment of his daughter by the husband, 
but this object was not disclosed in the application. 
Held, that it was within the powers of the Judge 
to dismiss the application summarily on the ground 
that it did not disclose the cause which led to the 
making of the apphcation as required by s 10, 
sub-s (1), cl {k) of the Act The Court being 
satisfied that the application was wholly maid fide 
and not for the benefit of the minor, it refused 
permission to the petitioner to amend his petition, 
Sarat Chandra Nandan v Girindra Chandra 
Guin(1910) . . . 16 0. W. N. 467 

ss. 8, 13, 

See Guardian . I. D. R. 38 Calc. 783 

— s 17 — Guardian and Ward — Consider- 

ations hy which a court should he guided in the 
selectio^n of a guardian. In considering the appoint- 
ment of a guardian for a minor the proper test 
is the welfare of the minor. Where the apphcant 
was a distant relation of the husband of a childless 
widow of some 12 or 13 years of age who was living 
happily with her father, it was heM that the father 
of the minor widow was her proper guardian. Khu- 
diram Mookerjee v. Bonwari Lai Roy, I. L, R. 16 
Calc. 584:, referred to Tota Ram v Ram Chaean 
( 1910) . . . . I. L. R. 83 All. 222 

• s, 17, cl. (2) — Adopted son minor — 

Death of adoptive parents — Hatural father if may he 
appointed guardian — Guardian of property of minor 
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GUABDIATJ-S AISTD WARDS ACT (VIII 
OP 1890) — concld. 


GD JABAT TADUKDABI ACT (BOJVL Vr 
OP 1888) — concld. 


s. 17 — concld, 

ajppointed executor of same property under father’^ 
Will — Probate supersedes guardianship order — 8ecu’ 
rity, inventory, accounts Both the adoptive parents 
being dead the natural father of the minor 
adopted son was appointed guardian of his person 
in preference to the brothers of the adoptive mother 
and the daughters of the adoptive father Lakshmi 
Bai Y 8ridhar Vasudev TaJcle, 1. L E 3 Bom. 1, 
referred to. The appellant who had been appoin- 
ted by the District Judge the guardian of the 
properties of a minor was required by the Judge to 
furnish security and to produce an inventory of 
the minor’s properties and accounts within six 
months During the pendency of the appeal, 
the appellant having obtained probate of the 
unadmimstered efiects belonging to the estate of the 
father of the minor : Held, that the properties to 
which under his father’s Will the minor was benefi- 
cially entitled having by the grant of probate 
become legally vested in the executor, no guardian 
in respect of that property could be appointed, 
so long as the executorship continued, and the order 
of the District Judge calling on the appellant to 
furnish security and file inventory and submit 
accounts became inoperative upon such grant and 
should be cancelled Gangapeasad Bhattachae- 
JEE V Haea Kanta Chotjdhtjei (1910) 

15 C W 3sr. 558 

s. 39. 

See GtTAEDiAiT I. L. B. 38 Calc. 862 

GDJABAT TAIiUKDABI ACT (BOM. VT 
OP 1888). 

Bee Land Revenue Code Bom, Act V 
OE 1879), s. 79A 

I. L. B. 35 Bom. 72 


s. 31 — Land Eevenue Code {Bom. 

Act V of 1889) — Taluhdari tenure — Wanta land {at 
Sarsa) — Alienated land — Attachment of income. 
Wanta lands are lauds held by Rajputs or the 
representatives of Rajputs vho, after the Maho- 
medan conquest of Giijerath, received one-fourth of 
the land of certain villages on condition of keeping 
order in those villages. The lands were held either 
rent-free or at a small quit-rent. Where Sarsa 
Wanta^ land, the income of which is attached in 
execution of a decree is proved to have been en- 
tered as alienated land under the Land Revenue 
Code (Bom Act V of 1889), the Court may presume 
that it is not land held upon Talukdari tenure 
in the strict sense of the word. The words ‘ ‘ Taluk- 
dar’s estate ” in s. 31 of the Gujerath Talukdars’ 
Act (Bom. Act VI of 1888) are used in a technical 
sense limited to the Talukdar’s interest in the 
estate held by him by reason of his status as a 
Talukdar Khodahhai v Chaganlal, 9 Bom. L. E. 
1122, and Bhachuhha v. Vela Blianp, 1. L. E. 34 
Bom 55, followed. Talukdaei Settlement 
Officee?;. Chhaganlal Dwaekadas (1910) 

I. L. B. 85 Bom. 97 


HABEAS COBPDS. 

power of High Court to issue 

writs of— 

See Criminal Peocbduee Code, s 491. 

15 C. W. H. 1053 

HABIT. 

evidence of— 

See Reevious Convictions, evidence 

OF . .1. 1.. B. 38 Calc. 40a 


s. 29 E. — TaluTcdari Settlement Officer 

managing a TaluhdaPs estate — Creditor submitting 
his claim — Time taken up before the Talukdari 
Settlement Officer — Exclusion of time — Limitation 
Act {XV of 1877) B obtained a decree for money 
against 0 , a Talukdar, on the 22nd Pebruary 1903, 
and presented his fiist darkhast for execution on 
the 8th December 1903. On the „2 1st September 
1905, G’s estate came by notice to be in the manage- 
ment of the Talukdari Settlement Officer under 
s. 29B of the Gujarat Talukdars’ Act, 1888 B 
submitted his claim to the officer on the 6th March 
1906 : but it was rejected on the 12th August 
1908. B then applied to the Civil Court on the 12th 
March 1909, and sought to bring it withm tune, 
by claimmg to exclude the period taken up before 
the Talukdari Settlement Officer : — Held, that the 
period m question could, not be excluded m com- 
puting the time for the darkhast, for s 29E of the 
Act placed no absolute bar on B’s right to apply 
to the Court for execution by reason of the sub- 
mission of his claim to the Talukdari Settlement 
Officer. Ganpatsing Himatsing v, Bajibhai 
Maw amad (1911) . I. Xi. B. 36 Bom. 324 


HANDWBITIl^'G. 

See Will . . 15 C. W. H. 729 

HEBEDITABY OPPICES ACT (BOM. 

Ill OP 1874). 

ss. 10 and 13 — Land Acquisition Act 

{1 of 1894), s. 18 — Maharki Vatan land — Acquisi- 
tion by Government — Award — Compensation — Title 
by adverse possession against Vataridars — Collectors' 
certificate — Jurisdiction, Certam lands with build- 
ings thereon havmg been acquired by Government 
under the Land Acquisition Act (I of 1894), the 
Assistant Collector passed an award whereby he 
awarded* by way of compensation, one sum to the 
owner of the bmldings on the land and another to 
certain Mahar Vatandars on account of the land 
being Maharki Vatan. The owner of the buildings 
havmg objected to the award, the Assistant Collec- 
tor at the instance of the objector referred the 
matter to the District Court under s. 18 of the Act. 
The District Judge found that the objector had 
acquired title to the land by adverse possession and 
thus became entitled to the compensation on 
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HBBEDITABY offices act (BOM. 

Ill OF 1874) — concld. 

s. 10 — concld. 

aecount of the land as against the Mahar claimants. 
Subsequently the Collector forwarded to the 
Distnct Court a certificate issued under s 10 of the 
Hereditary Offices Act (Bom Act III of 1874) that 
the order for the pay nent of the compensation to 
the objector should be set aside “ m accordance 
with the provisions of ss. 10 and 13 of the Act.” 
Thereupon the District Judge, holding that he had 
no jurisdiction to decide whether the property 
was Vatan or not in the face of the Collector’s 
certificate cancelled his order. The objector 
having appealed against the said order: — Held, 
restoring the award of the District Court, that an 
award under the Land Acqmsition Act (I of 
1894) was not a decree or order capable of 
execution under the Civil Procedure Code (Act 
V of 1908) and was therefore not within the pur- 
view of s. 10 of the Hereditary Offices Act (Bom. 
Act ni of 1874). Held, further, that the award of 
the District Court, which was the cause of the certi- 
ficate, made it clear that the Mahar’ s property had 
been acquired by the objector by adverse posses- 
sion before the commencement of the proceedings 
for the acquisition of the land by Government. 
Per Gunam . Even if it could be said that there 
was any danger of the passing of the ownership by 
virtue or m execution of a decree or order in the 
Land Acquisition proceedings it could not be said 
that that result was arrived at without the sanc- 
tion of Government who set the machmery of the 
Act in motion for the acquisition of the land* 
N'llJcanth V. The Collector of Thana, 1. L JR. 22 Bom. 
802 ; Collector of Thana v. Bhashar Mahadev, I. L. R. 

8 Bom. 264 ; Rachapa v. Amingovda, I. L. R. 5 Bom. 
283, referred to. Laddha Ebbahim and Co. v. 
Ttttc Assistant Collector, Poona (1910) 

I. L. B. 35 Bom. 146 

HBREDITABY VILLAGE OFFICES 
ACT (MAD. Ill OF 1895). 

s. 3 — * Other offices,^ meaning of. The 

words ‘ other hereditary village offices * in cl. 3 of 
s. 3, Mad Act HI of 1885 do not mean offices of a 
description different from those referred to in 
ols (1) and (2) of the section but offices other than 
those in the localities dealt with by those clauses. 
A suit for the recovery of the office of kamam in an 
inam village falls within cl. (3) and not cl. (7) 
of s- 3 of the Act and is not cognisable by the civil 
courts. Axjdibaztj Veerayya v. Atjdirazu San- 
GAYYA (1910) . . I. L, B. 34 Mad. 177 

HIGH COTJBT, JDBISDICTIOH OF. 

See Criminal Revision. 

I. L. B. 38 Calc. 933 

See Dispute relating to land. 

I. L. B. 38 Calc. 24 

See Extradition. 

I. L. B. 38 Calc. 547 

See Land Acquisition. 

I. L. B. 38 Calc. 230 


HIGH COXTBT, JIJBISDICTIOH OF 

— concld. 

to re-instate legal practitioner 

after disbarment — 

See Muktear . I. L. B. 38 Calc. 309 

to stay execution pending Ap- 
peal to Privy Council — 

See Privy Council, practice oe. 

I. L. B. 38 Calc. 335 

HIGH COURTS ACT. 

See Charter Act (24 & 25 Viot., c. 104). 


HINDU DEITIES. 

suit for removal of — 


See LnaTATioK , 

HUTDIJ LAW. 

1. 1* E. 38 Calc. 284 

Col. 

Adoption . 

, 
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Alienation 
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Conversion 
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Inheritance 
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Maintenance 





. 168 

Marriage . 
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Partition . 
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Reversioners 
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Stridhan . 
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HINDU LAW— ADOPTION. 

1. Payment of money to adop- 

tive widow by way of inducement to her 
to adopt a particular 'boj-^Hindu Lav)— Pay- 
ment IS a bribe Gift by adoptee in consideration of 
sum paid by natural father — Gift invalid — Revoca- 
tion of gift. G, the natural father of N, paid a sum 
of R 8,000 to B, a widow, as an inducement to her 
to adopt JSf . After the adoption B conveyed by 
way of gift to G some lands at Chinchwad and got 
them transferred to his name. Later on, N con- 
veyed in gift the lands in dispute, which formed 
part of the property belonging to his adoptive 
father, to his natural brother (the defendant) in 
consideration of the payment of R8,000 made by 
(7 to R, in exchange for the lands at Chinchwad, 
and also having regard to the benefit he had derived 
from his adoption. After the death of N, his sons 
(the plaintiffs) challenged the gift and sued to 
recover possession of the la^ds from the defend- 
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HINDD LAW— ADOPTIOIT— cojiid | 

^nt : — Held, that the transaction amounted to a 1 
mere gift which was not supported by considera- 
tion ; sinpe the payment of R8,000 to B was 
vitiated by the fact that it was in the nature of a 
bribe and as such was illegal according to Hindu 
Law ; and even if it be regarded as a debt con- 
tracted by 0, it could not bind N, first, because it 
was contracted for an illegal purpose ; and, secondly, 
because, N had by his adoption ceased to be (7’s 
•son at the date of his gift to the defendant, was 
under no pious obligation to satisfy C?’s debts. 
Held, further, that even if the deed of gift be regard- 
ed as supported by valuable consideration, it 
could not bind the interest of the plaintiffs, in- 
asmuch as the property conveyed formed part of 
the joint ancestral estate in which they took a 
vested interest by their very birth Held, also, 
that if the transaction be regarded as one sup- 
ported by valuable consideration on account of 
exchange of lands at Chmchwad, it could only 
amount to a sale of the property, and even then it 
was not competent to N to sell joint ancestral 
property to the detriment of his sons, except 
for an antecedent debt which had been contracted 
for a purpose, neither illegal nor immoral Per 
Curiam Where on a Hmdu’s death an adoption 
is made by his widow, it must be made by her, 
without any coercion, free from any corrupt motive, 
and with an eye solely to the fitness of the boy 
to be adopted to fulfil the religious and secular 
duties binding on a son That object is likely to 
be frustrated, if she is mduced to adopt a boy out 
'Of greed for money and pecuniary benefit to her- 
self If she is so induced, the money paid to her 
is a bribe, which is condemned by all Smriti writers 
as an illegal payment The texts of Hindu Law , 
showing that a gift once made cannot be resumed 
of it is to a benefactor or to a father, apply only as 
between the donor and the donee and relate to 
property which it is competent for the donor to 
give away. They cannot affect the joint ancestral 
estate of a Hindu and his sons Their rights and 
liabilities are regulated by special texts dealing 
with that estate ; and such of these special texts as 
relate to gift form exceptions to the general texts 
on the subject. Shei Sitabam Pakdit v. Shei 
Habihab Pandit (1910) . I. L R. 85 Bom. 169 

2. Prior right of adoption as 

between elder and younger widows — 
Anumatipatra, construction of — Simultaneous or 
successive adoption. Where the deceased had exe- 
cuted an anumatipatra in these terms — “ In favour 
of the first wife, S. B. 8 . D , and the second wife 
8. B. . . . giving permission that when I 

shall be no more, each of my two wives shall be at 
liberty to act according to their own religious 
tenets by adopting three sons successively, that is 
one after another ” : — Held, that the effect of such 
an instrument was not to sanction a simultaneous 
adoption, but to give a power of adoption to the 
two widows successively. That this being so, the 
elder widow had the prior right to exercise the 
power of adoption and that the younger widow had 
no right to adopt before the elder widow had ex- 


Hlirou XiAW— APOPTIOK-^onca 

hausted her right, or refused to use it. Bahhmabai 
V. Radhahai, 5 Bom. H. G. (Ap-p.) 181, followed- 
Amava v. Mahadgauda, 1. L R. 22 Bom. 416, 
Mondahini Dasi v. Adinath Bey, 1 L R 18 Calc. 
69, and Alchoy Chunder Bagchi v Kalapahar Haji, 
I. L R. 12 Calc. 406 : L R. 12 I. A. 198, referred 
to. Buoy Kbishna IQ.bmakab v. Ranjit Lad 
Kabmakae (1911) . I, Ij. R. 38 Calc. 694 

HOTBXJ LAW— ALIElIIATIOlSr. 

1. — Absolute estate — 

Befeasance — Absolute estate cut down to life estate. 
By a razinama filed in Court it was agreed that 
certain properties should be held and enjoyed in 
common by R and P and that in the event oiR 
becoming issueless the entire properties should be- 
long to P. R having subsequently sold the proper- 
ties to L, died issueless ; Held, that the alienation 
by R in favour of L was invalid beyond the lifetime 
of R Bhoohun MoJiini Bebya v. Hurrish Chunder 
Ghowdhry, L R. 5 I. A. 128, relied on. Kristoro^ 
money Bosses v. Maharajah Nerendro Krishna 
Bahadur, L. R. 16 I. A. 40, relied on Lakshmi- 
nabayana Hainae V. Vadlxammal (1910) 

I. L. R. 34 Mad. 260 

2. — « Legal necessity, 

how to he made out — Onus of proof of legal necessity 
as affected by lapse of time — Court of Appeal, power 
of, to make any order to meet justice Civil Proce~ 
dure Code [Act V of 1908), 0. XLl, r. 32. A pro- 
perty known as taluk G belonged to G, a Hindu. 
After (t s death there was litigation regarding the 
succession B, the father of the plaintiff, T C, 
was a p«rty in that litigation. The mother of Q 
was held entitled to succeed- B then brought a 
suit claiming the estates and sought to set aside an 
alienation by (5^’s mother of a portion of the estate 
in favour oi M G The Judicial Committee held 
finally in that suit that P’s suit was barred by res 
Judicata, and refused to make any declaration 
regarding the alienation in the life-time of (?’s 
mother. Before her death, (?’s mother sold the 
entire estate C to M G. After her death, T C, the 
son of P, and two other persons sued M G for set- 
ting aside the ahenations on the allegation that 
T G was the eldest male member in the eldest line, 
and as such, was entitled to the property by 
virtue of the rule of lineal primogeniture govern- 
ing succession in the family. The plaintiffs prayed 
therein for a decree in favour oi T C or, in the 
alternative, in favour of one or more of the plaint- 
iffs. The first Court decreed the claim of T G. 
On appeal to the High Court by the defendant : — 
Held, that, if one or other of the plaintiffs were 
entitled to succeed the suit should not be dismissed 
simply, because the first of the plaintiffs alone 
had failed to make out a title, particularly when 
by so dismissing the suit, the right of the co-plamt- 
iffs (who, if the first plaintiff were not joint with 
the last male holder would, on failure of the first 
plaintiff’s case, be entitled) would he thereby 
barred ; and that, in such a case, the Appellate 
Court could exercise the power provided for in the 
Code of Civil Procedure, 0. XLI, r. 33. Held, also 
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HII3*DIT DAW— ALIEISTATIOIT— 

that lapse of time did not afiect the question of 
onus of proof regarding legal necessity, except m 
so far as it might give rise to a presumption of 
acquiescence or save the alienee from adverse in- 
feience arising from the scanty proof which might 
be offered Held, further, that in order to 3 ustify 
legal necessity, it must be shown that the expenses 
could not have been met from the income of the 
property m the widov’s hands, and that they were 
reasonable Held, lastly, that payment of full 
value for the property did not of itself justify a 
sale by a Hindu widow in the absence of legal 
necessity. Ravaneshwar Prasad Singh v. 
Chandi Prasad Singh (1911) 

I. L. B. 38 Calc. 721 

3. Mitakshara — Joint 

Hindu family — Alienation hy one member without 
the consent of a co-parcener — Legal necessity — Uight 
of subsequently born co-parcener to impugn the 
transaction Where an alienation of ancestral 
property is invalid as having been made without 
legal necessity by one member of the co-parcenary 
without the consent of the rest, it is open to co- 
parceners to object to such alienation notwith- 
standing that they were bom subsequently thereto. 
Kali Shanker v. Nawah Singh, L L. R. 31 AIL 507, 
referred to. Chuttan Lai v. Kallu, I. L. R. 33 AIL 

distmguished. Thlshi Ram v Babh (1911) 

I. L. B. 33 All. 654 

4. Trustees of tem- 

ple, power of, to grant permanent lease of trust 
property. The grant of a permanent lease of 
temple property by the trastee is primd facie in 
excess of the powers of such trustee. Special cir- 
cumstances of necessity may justify such alienation. 
Maharanee Shibessouree Debia v. Mothooranath 
Acharjo, 13 Moo. I. A. 270, followed* Narasim- 
hachari v. Oopola Iyengar, 1. L. R. 28 Mad. 391, 
referred to. There is no distmction in this respect 
between a religious institution like a temple and a 
charitable foundation. The powers of the trustee 
of a temple are analogous to those of the manager 
of an infant heir. Hanuman Pershad^s Case referred 
to in Konwar Doorga Nath Roy v. Ramachunder 
Sen, L, R. i I. A. 52, referred to. The require- 
ments of daily worship, of buildmgs suitable for 
the carrying out of such worship, and of perfor- 
mance of festivals are among the purposes for 
which the trustee of a temple may alienate the 
corpus, in the absence of other reasonable means 
of providing for such needs. In the case of such 
alienations, the alienee will be protected, if after 
proper enquiries he is satisfied of the existence 
of such necessity. Srebmhth Devasikamonby 
Pandarasannadhi V. Palaniappa Chbttiar 
(1910) . . . . I L. B. 34 Mad. 535 

5. ^ Widow, alien- 

ation by — Knquiry to be made hy purchaser as to 
necessity of transaction — What is sufj^cient enquiry. 
Where it appeared that the purchaser of immove- 
able properties from a Hindu widow did not en- 
quire from the creditors mentioned in the sale-deed 
as those who were to be paid off out of the consi- 
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deration-money as to the necessities of the tran- 
saction, but satisfied himself with an enquiry merely 
from the widow herself, and it was found that the 
statement regarding the payment to the alleged 
creditors was false * Held, that the purchaser had 
not made the necessary enquiries as laid down in 
Hunooman Pershad v. Musstt Babooee Munra') 
Koonweree, 6 Moo. I. A. 393, and the sale could not 
be supported. Janhabi v. Btjlbhadra Stjar 
(1911) . . . . 15 C. W. 17. 793 

HIMDU LAW— COISTVEBSIOET. 

__ — Change of religion 

— Effect of conversion of a member of Joint Hindu 
family to Muhammadanism — Regulation Vll of 
1832, s. 9 — Act XXI of 1850 — Compromise — 
Effect of compromise entered into by members of 
family in settlement of disputes as to rights to 
property~---Act XIV of 1859, s. 1, cl. 12 — Act No. 
IX of 1871, Sch. II, Art 142 — Act No. 
XV of 1877, Sch, 11, Art. 141 — Suit by rever- 
sioner. By Bengal Regulation VII of 1832, s. 9, 
and Act XXI of 1850 the Legislature virtually 
set aside the provisions of the Hindu Law which 
penalize the renunciation of religion, or ex- 
clusion from caste. Where, therefore, in a joint 
Hindu family consisting of a father and son, the- 
father was converted to Muhammadanism in 
1845. Held (reversing the decision of the High 
Court), that by the father’s abandonment of 
Hinduism the son did not acquire any enfor- 
cible right to his father’s share in the joint family 
property which he could either assert himself, or 
transmit to his heirs for enforcement, in a British 
Court of justice Semble Whatever right the son 
acquired under the Hindu law to the share of his 
father came into existence on the conversion of 
the latter in 1845 ; and no suit could have been 
brought (even if Regulation VII of 1832 and Act 
XXI of 1850 had permitted it) to enforce that 
right after the lapse of 12 years from the time the 
cause of action arose (s 1, cl. 12 of Act XIV of 
1859) : and nothing in Art. 142 of Act IX of 1871, 
or in Art 141 of Act XV of 1877 couldi revive a 
right which had already become barred. Hari 
Nath Chatterpe v MothurMohun Ooswami, I. L R. 
21 Cale 8 . L. R. 20 I A. 183, referred to. After 
the death of the father (who survived the son) and 
their widows a compromise was in 1860 effected 
between the two daughters of the son on the one 
side and the grandson of the father on the other, 
under which an 8J-anna share was allotted to the 
daughters and a 7J-anna share to the grandson. 
The 8i-anna share eventually on the death of the 
survivor of the two daughters in 1899, devolved 
upon the respondents, her sons. In a suit by them 
m 1904 for possession of the 7J-anna share allotted 
to the grandson, agamst the appellants who were 
his successors in title as transferees from him or 
his heirs. Held (reversing the decision of the High 
Court), that the compromise of 1860 was a family 
arrangement by the members then claiming title- 
to the property in settlement of their disputes, 
“ each one relinquishing all claim in respect of all 
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property in dispute other than that falling to his | 
share, and recognising the light of the others as 
they had previously asserted it to the portion 
allotted to them respectively ” [See Lalla Oudh 
JBeharee Lall v Banee Mewa Koonwai, S Ag'ta , 
H C. 82, 84 ] The compromise was therefore 
binding on the respondents The true test to ■ 
apply to a transaction v hich is challenged by rever- 
sioners as an alienation is whether the alienee 
derives title from the holder of the limited inteiest 
or life -tenant, which m this case the predecessor in ' 
title of the appellants did not do • for the compro- i 
mise here was “ based on the assumption that | 
there was an antecedent title of some kind in i 
the parties and the agreement acknowledges and ; 
defines what that title is ” [See Bam Meioa ' 
Kunwar v. Bam Hulas Kiinwar, L B 1 I A 187. 
Khtjnni Lal V. Gobixd Krishna Narain (1911) i 
I. Ii. R 33 All. 356 | 


HIINTDU LAW— DEBT. 

1 Legal necessity — Mitakshara 

— Joint Hindu family — Debt — Money 'bonowod to 
comply uuitJi a decree for pre-emption in favour 
<of the father. A decree for pre-emption, pro- 
viding that the pre-emptor shall acquire the pro- 
perty if he pays the amount mentioned therein, 
but otherwise his suit will be dismissed, is a debt 
such as wiU support a bond given by the father of a 
joint Bdndu family to raise money for its satisfac- 
tion Nathit V. Khndan Lal (1910) 

I. L. B. 33 All. 242 

2. Widow — Money 

borrowed for legal necessity — Construction of luell — 
Feast on return from pilgrimage — Daughter's marn- 
aqe. Money borrowed to defray the expenses of 
the marriage of the daughter of a Hindu widow in 
possession of her husband’s property, is money bor- 
rowed for legal necessity, but a feast given on 
return from pilgrimage is not so connected with the 
pilgrimage as to justify its allowance as money ex- 
pended for legal necessity. Expenses mcuried in 
the construction of a well may be a legal necessity 
if it be proved to be for the benefit of the estate. 
Makhan Lal v. Gayan Singh (1910) 

I. L. B. 33 All. 255 

3. — • Debts — Son's habi- 

lity for father's debt — Money borrowed to defend 
a suit for defamation not an immoral debt Held, 
that under the Hmdu Law money borrowed by the 
father to defend a suit for defamation is a debt for 
w^hich a Hmdu son and j^randson are hable. 
StTMBR Singh v. Lh^adhar (1911) 

I. L. B. 33 All. 472 

HITOU LAW— E]!3'DOWMEE'T. 

Alienation of endowed pro- 
perty — Power of shebait to grant lease in 
perpetuity at a fixed rent — Limitation Acts {XV 
of 1877), Sch. 11, Art. 134 and {IX of 1908), 
Sch. 1, Art. 134 — Bond fide Purchaser — Purchaser 
of absolute title — Privy Council, practice of — Beview 
of former decision. In a suit brought by the Raja 


HIITDU LAW— ElfDOWMENT — contd. 
of Panchakote as the shebait of certain Hindu 
deities to recover possession of deb utter property, 
which had been alienated, more than 12 years 
before the institution of the suit, by the plaintiff’s 
predecessor in title, who had granted a mokurari 
lease of the property m consideration of a 
fixed lent, and payment of a fine equal to two 
ears’ rent Held (reversing the decision of the 
Hudi Court), that the suit was not baried by hmit- 
ation under Art 134 of Sch II of Act XV of 1877, 
the lessees (defendants) not being the purchasers of 
an absolute title, and therefore not purchasers ” 
within the raeanme of that article. Abhirarn Cos- 
tuami V Shyama Charan Nandi, 1. L B 36 Calc. 
1003 L. B 36 1. .4 US, foUowed. The Judicial 
Committee of the Piivy Council aie averse from 
reviewing, on an ex parte application, a considered 
decision in a former case dehvered after full ^argu- 
ment IsHWAR Shyam Chand Jih V R 
Ghose (1911) . • I. L. B. 38 Calc, 526 

2. Proof that grant was for 

bona fide public reHgions purpose— De&Miier 
—Dealings with the property and income— Separate 
collection by persons jointly interested as shebaits— 
Bequest of properties both endowed and secular — 
Breaches of trust— Alienation of property and diver- 
sion of income — Evidence — Admissibility Copy of 
saaad — Decision of revenue authorities in lahherai 
resumption proceeding under Beg II of 1819 Bent 
decrees lecovered on behalf of ThaJeur Evidence Act 
(i of 1872), s 13— Shebait' s line, failure of—Beverier 
of office to donor. In order to prove that ceitam 
lands form the subject of a valid public endowment 
it must be established that an absolute grant was 
made with the intention that the profits should be 
applied for the sei vices of the idol j and to estab- 
lish the bond fide character of the endowment, it 
must be pioved that the profits have since been so 
applied, and the members of the family of the 
founder have not treated the property as one, the 
profits of which were mainly intended to be apphed 
for their benefit Kasheshuree Dassee v. Krishna 
Kammee DAta, 2 Hafs Report 557 , Oii^aharam 
Sircar v Brmdahun Ohancha Kur Ohowdhry, 3 
W B 142 Bam Per shad Das Adhiharee v. Sri 
Huree Doss Adhiharee, IS R 399 , S^tun 
Busaeh v. Snmati Jugiit Soondan Dassi,S 21 oo 
LA 66 .AshutoshDuttv Dorn ga Charan Chattel jee, 

1 L B 5 Calc. 438, referred to A document 
u4ioh wis found to be a copy of a sowad of 1775 
which itseK did not purport to be the deed of 
cn-ant by 'which the endowment was constituted, 
but merely referred to the fact that the grant had 
been made and was recogmsed by the executive 
authorities was properly admitted m evidence on 
proof of proper custody. The statemrat m Bud/i 
Singh DhudJmna v. Niradbaran Roy, 2 C L J Idl, 
that the question whether the lands had been abso- 
lutely dedicated for a pubho charitable P^PO^e 
was wholly foreign to the enquiry and indeecl be- 
yond the jurisdiction of the revenue authorities, 
m a proceeding under Beg. II of 1819 goes too far. 
mere the decision in such a proceeding that cer- 
tain lands are rent-free proceeded on grounds based 
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on allegations that the lands were dedicated as 
pubhc debutter, the decision would not be conclu- 
si\^e evidence of the vahdity of the grant, but would 
at all events be evidence to show that a claim to 
hold the land rent-free on that ground was put 
forward at that time by the shebait and uas on 
that account admitted by the revenue authorities 
AVhen the family of the shebait appointed by the 
founder died out, the shebaitslnp would, in the 
natural course, revert to a member of the family of 
the original grantor Siial Das Bahap v. Frotap 
Chandra Sarma, 11 G. L. J 2, referred to. The 
mere fact that two branches of the lamd^" of the 
shebait each collected a half shaie of the lents of 
the endowed property did not prove that the pro- 
perty was treated as secular property. Rent 
decrees showing recovery of such half shaies of the 
rent from the tenants on behalf of the Thakur were 
properly admitted in evidence under s. 13 of the 
Evidence Act The fact that a shebait devised the 
endowed property along with his secular properties 
went no further than to indicate that he purported 
to bequeath his right to the shebait ship of that pro- 
perty to his widow and not the property itself. 
Alienation of the endowed property recently made 
by the shebaits were held t© amount to instances of 
abuse of trust by the shehaits ’which would not by 
themselves be sufficient to destroy the dehutter 
character of the land if otherwise established 
Unlawful diversions of the profits from the services 
of the Thakur to other purposes m recent years 
also did not affect the validity of the grant as 
debutter. Held, on the entire evidence, that the 
endowment m this case was not of a private 
character and that the members of the family of 
the original grantor had not resumed the property 
endow'ed and converted it into secular property 
Madhub Chandba Beea v Saeat Kumaei Debt 

(1910) 15 C. W, ]Sr. 126 

3 Gift in favour of an idol wMeli 

IS to be subsequently consecrated — Pos- 
session given to manager By a deed of gift certain 
zammdari property was expressed to be given to 
the idol, which was not at the time of execution in 
existence, and possession of the property w as made 
over to a certain person as pu'jari Held, that the 
deed was vahd and created a trust in favour of the 
idol. Mohar Singh v. Het Singh, I. L, B 32 All 
337, and Bhupati Nath Smntitirtha v Bam Lai 
Moitra, I. L B. 37 Calc 128, referred to Ceatae- 
EHtJj V, Chatakjit (1911) .1. Ii. B. S3 All. 253 

4. ~ — — Gift void for uncertainty — 

Gift in favoui of “ the Thalcwp in his Tliakur- 
dwara ” — No temple built err idol installed Held 
that a dedication, not to any particular deity 
which was subsequently to be installed in a temple, 
but to “ the Thakurji in his Thakurdwara ” with- 
out mentioning the particular Thakurji to whom 
the property was dedicated, was void for uncer- 
tainty. Bhupati Nath Smiithitirtha v. Bam Lai 
Moitra, I L, B, 37 Calc, 128, Mohar Smgh v. Het 
Singh, I L, B. 32 All. 337, and Chataibhu') v. 
Ohatarpt, I. L. B, 33 All. 253, distinguished, 
Peuebae Lae v. Aeya Beithi Nidhi Sabha ( 1911) I 
I. L. B, 33 All. 793 


HIK'D!! DAW— GIFT. 

Gift of land by daughter 

for deceased father’s spiritual benefit — 
When valid A Hindu widow w ho succeeded to the 
property of her deceased father made a gilt of a 
very small portion of that property at the time of 
peiformiiig her father's sraddha ceremony on the 
occasion of a pecuhaily holy event among Hindus : 
Held, that the gift was in accordance with Hindu 
ideas as regards the daughter’s duty in connection 
’With the performance of a father’s sraddha on such 
an occasion and cannot be impeached by the rever- 
sioners It cannot be laid clown as a rule that to 
justify the alienation the expenditure should be 
for a spiritual necessity It is sufficient if the gift 
or expenditure have reference to the spiritual 
needs of the father or husband whose property is 
taken Vuppulcjei Tatayya v Gaeimilla Rama- 
KRiSHNAMivLA. (1910) . I. L. B 34 Mad. 288 

HIKDU LAW—GBAKT. 

Property granted to 

ownei of office when paiUble — Conduct of puities in 
detei mining nature of propcity — Acquit^iiion of pro- 
perty by holder of office — Chanties, devolution of 
right to manage — Grant, construction of When 
property is granted to the holder of an office, but 
the grant does not state that it was given for the 
maintenance of the office or to the grantee as such 
holder, the grant will be deemed to be a personal 
grant and wall be ordinary partible property. The 
conduct of a person who deals with property as if 
it belonged to himseK and his undivided co- 
parceners wull be strong and cogent e’vidence that 
the property belongs to the co-parcenary The 
recognition by Government and pubhc officers of 
such jjroperty as ordinary partible property will be 
strong evidence of its partibility. It is competent 
to holders of offices to acquire properties for the 
benefit of themselves and their desq^jndants and 
there is no presumption that such acquisitions are 
for the benefit of the office, where it is not showm 
that such properties were treated as attached to 
the office. The right of management of family 
properties devoted to chanties ordinarily descends 
to the hens of the donor except in the few cases 
where the office is descendible to a single heir. 
According to well-established usage and custom, 
the enjoyment of the office of manager is divided 
between "the different members or branches of the 
divided family Bamanathan Chetty v Mvnigappa 
Gheity, I. L. B 27 Mad 192, referred to. Sethu-^ 
BAMASWAMIAR V MeEU S’WAMIAB (1909) 

I. L. B. 34 Mad. 470 

HIKDU LAW— IKHEBITAKCE. 

1, Scheme of devolution eon" 

trary to Hindu Law — Inhentance— Document 
attempting to alter the mode of Succession — In- 
stiument laying down rules to secure succession in 
direct male line for an indefinite period, and without 
gift to any person — Succession on failure of direct 
male issue — Exclusion of female heirs — Dayabhaga 
Law. Two brothers K and N, subject to the Daya- 
bhaga School of Hindu Law, executed, on 28th 
March 1866, a document whereby after reciting 
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HI3S-DTJ LAW— INHEBITAITCE— 

that “ whereas body is mortal it is impossible to 
say what may befall at what time, and as rum 
may ensue from disputes relating to the shares 
arising in future among son, daughter, daughter’s 
son and childless widow unless some rules are 
regularly framed, and it has accordingly become 
necessary to prescribe a set of rules in that behalf, 
and hence the lules mentioned below are laid 
dowm . these shall become operative and come into 
force on our death,” they purported to provide for 
the permanent devolution of their respective pro- 
perties in the direct male Ime, including adopted 
sons, with the condition that m case of failure of 
lineal male heirs in one branch the properties 
belonging to that branch should go to the other, 
subject to the same rule, and only in the absence 
of male descendants in the direct Ime in either 
branch were the properties to go to female heirs 
and their descendants. K died m 1868 leaving a 
son A, a daughter D, his brother N and their 
mother C. A died m 1872 without any issue, and 
C m March 1901 The plaintiffs (appellants), w’ho 
were the sons of D, instituted this suit on 29th 
July 1901, against N, claiming as next rever- 
sioners to A their maternal uncle, the properties 
which originally belonged to K and w^hich had 
since come into the possession of N the defend- 
ant. N died shortly after the suit was brought, 
his sons (the respondents) bemg substituted for 
hi-m on the record Their contention was that 
under the instrument of '1866 the properties m dis- 
pute passed on the death of ^ to N and on his 
death to thera. The High Court (reversing the 
decision of the Subordinate Judge) w^as of opimon, 
that in the circumstances that had actually 
happened, A under the document of 1806 had, in 
the properties in suit, an absolute estate defeasible 
in case of death without male issue, and as he died 
without male issue the heirs of K (the respondents) 
would succeed. Held (reversmg that decision), 
that the clear intention of the instrument of 1866 
was to vary the rules of Hindu Law and to control 
’the devolution of the properties until the indefi- 
nite failure at some remote period of the male line 
of K and N ; and that such an attempt to alter the 
mode of succession was, on the prmciples laid down 
in the case of Jatindra Mohan Tagore v. Ganendra 
Mohan Tagore, 9 B. L. H S77 L. B. I- A. Slip, Yol. 

illejal and void. Throughout the instrument 
there ^s no indication of an intention to make 
a gift to any person : and there w^as no warrant 
for the contention that there was a devise in 
favour of A wnth a gift over to N, his uncle. The 
question was not w'^hether the gift over was good 
in the event which happened, but whether it was 
good in its creation. Shashi Beatta- 

CHAKJi V. Kalidhah Hai Chowdhuri (1911) 

I. L. K. 38 Calc. 603 ! 

i 

2. Paternal uncle’s grandson — 

MitaJcshara — Inheritance — Paternal uncle's undow. 
Among Hindus in the Bombay Presidency govern- 
ed by the law of the Mitakshara, a paternal 
uncle’s grandson is to be preferred as an heir to a 


HINDU LAW— INHERITANCE— 

paternal uncle’s widow. Kashibai v, Mobeshvab 
Raohtthath (1911) . I. L. B. 35 Bom. ^0 

HINDU LAW— JOINT PAM ILY. 


1. — Joint Hindu family 

— Son's liabilities for father's debts — Mortgage — 
Suit for sale — Transfer of Property Act {lY of 
1882), s 85 — Property sold m execution of decree for 
sale — Purchase by mortgagee decree-holder In exe- 
cution of a decree for sale upon a mortgage 
of joint family property executed by the head 
of a Hindu joint family certam property was 
brought to sale and purchased by the mortgagees. 
A member of the family (great grandson of the 
original mortgagor) sued the mortgagees for 
redemption upon the ground that the mortgagees 
at the date of the suit had been aware of his exist- 
ence and had not impleaded him Held, that the 
plaintiff’s suit would not lie on this ground alone, 
and that his position was not affected by the fact 
that the mortgagee had himself purchased the 
mortgaged property. Debi Singh v. Jia Ram, 
I, L, R. 25 All 214, followed Ram Prasad y. Man 
Mohan, I. L R. 30 All 250, dissented from. Lai 
Singh V. Pulandar Singhs 1, L, R, 28 All 182, 
referred to. Balwaht Sihgh v. Amah Singh 
(1910) . . . . I. L. B. 33 All. 7 

2. — Joint family* 

manager of — For what purposes managing member 
may contract debts binding on co-parceners — Family 
necessity — Marriage of son a necessary purpose for 
which manager may bind 'joint family. The mar- 
riage of a member of the co-parcenary is a family 
purpose ; and where it is reasonably necessary on 
the part of a prudent manager to borrow money 
for such purpose, the transaction will bind the 
co-parceners whether they are Sudras or belong to 
the twice-born classes. Marriage is one of the 
necessary samskaras or religious ntes, in the case 
of Sudras, as well as the twice-hom classes The 
necessity, which will justify an alienation by the 
manager is not to he understood m the sense of 
what is absolutely indispensable but what accord- 
ing to the notions of a Hindu family would be 
regarded as reasonable and proper. Govindarazulu 
Haiasimham v Hevaia Bhoila Venlcata Nara- 
sayya, L L R, 27 Mad 206, dissented from. The 
ceremonies for the performance of which immove- 
able properties can be alienated by the manager do 
not include only those for the mere perforniance 
of which forfeiture of caste is the penalty. Kames- 
waba Sastbi V. Veebachaeltj (1910) 

I. L. B. 34 Mad. 422 

3 ^ Joint family property— i¥ori- 

gage by father alone^Suhsequeni sale by father to a 
third party — Suit by mortgagees for sale — Competence 
of purchaser to rely on invalidity of moitgage The 

head of a joint Hindu family mortgaged m 1886 
property belonging to the joint family, but neither 
for legal necessity nor to pay an antecedent debt. 
In 1888 the mortgagor sold the same property to 
a third person. The purchaser remamed in poss- 

g2 
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HIISTDIT LAW— JOINT FAMIIiY— conR 

ession for more than twelve years, when the mort- 
gagees instituted a suit for sale on their mortgage 
Held, by Eichaeds, C.J , and Banekji, J , that 
in view of the fact that the purchaser had acquired 
a title to the property by adverse possession as 
against all the members of the family, it was 
open to him. notwithstanding that his title ^vas 
originally acquired from the mortgagor alone, to 
set up as a defence the invalidity of the mortgage 
Per Chamiee J , that according to the ruling of 
the majority of the Eull Bench m CJiandradeo v 
Ilata Prasad, I L R. SI All 176, the mortgage 
mad© by the father alone was void, and, this 
being so, it was open to the purchaser, who w^as 
in possession of the property to rely upon its 
invalidity, w^hatever, the weakness of his own title 
might be Chandradeo v Mata Prasad, 1. L B 
32 All. 176 , Balgdbind Das v. Naratn Lai, I L R 
15 All 339 ; Bri]basi Lai v. Oopal Das. All Weekly 
Notes {1908) 200 ; Kali Shankar v. Nawab Singh, 
1 L. R. 31 All. 507, and Bhagirathi Misr v Sheo- 
bhik, I L. R 20 All. 325, referred to Muhammad 
Muzamil-tjllah V IMithu Lal (1911) 

I. L. B. 33 All. 783 

4. — — Mitakshara — J oint 

family property sold in execution of decree on 
mortgage executed by managing member — Suit by 
other members for redemption — Transfer of Pro- 
perty Act {IV of 1882), s 85 — Parties — Repre- 
sentative capacity of managing member. Although 
the manager of a Joint Hindu family is not as a 
rule entitled to sue or liable to be sued on behalf 
of the family — Padmakar Vinayak Joshi v. Maha- 
dev Krishna Joshi, 1. L. R. 10 Bom 21, and Kashi 
Nath Chimnap v. Chimnap Sadashtv, 1 L. R. SO 
Bom. 477 — nevertheless m certain circumstances 
the whole family may be bound by the result 
of suits brought by or against the manager, not- 
withstandmg that some members of the family 
were not mad© parties thereto Balwant Singh 
V. Aman Singh, I, L. R 33 All 71 ; Debi Singh v. 
Jia Ram, 1. L R. 25 All. 214 , Sundar Lal v. Chhitar 
Mai, 3 All L. J. 644 4 All L J 17 , Dhurm 

Dass Pandey v Mussumat Shama Soondri Dibiah, 
3 Moo. I. A 229 ; Hari Saran Moitra v. Bhuban- 
eswan Debi, I. L R. 16 Calc. 40 , Narayan Gop 
Hdbbu V. Pandurang Ganu, 1 L R 5 Bom 685 , 
Jogendro Deb Roy Kut v Fumndro Deb Roy Kut, 
14 Moo. I A 367 ; Bissessur Lal Sahoo v Maha- 
j a]ah Luchmessur Singh, L R. 6 1 A 233 5 C 
L. R. 477 , Ram Krishna Narayan v. Vinayak 
Narayan, 12 Bom. L R 219, and Gan Savant Ba 
Savant v. Naiayan Dhond Savant, I L R 7 Bom 
467, referred to Jaddo KtrisnvAE v. Sheo Shan- 
HAE Ram (1910) . . I L B. 33 All. 71 

6. Mitakshara — JoirJ' 

family property — Mortgage by father — Sons no^ 
made parties to suit for sale on mortgage — Sale 
under decree’—Suit by sons to redeem the\r interests 
Where ancestral property belonging to a joint 
Hindu family has been sold m execution of a decree 
for sale on a mortgage executed by the father, the 
sons cannot maintain a suit for redemption of 
tiheix interests in the property sold upon the 
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ground solely that they had not been made parties 
to the suit of the mortgagee, nor is their position 
aSected by the fact that the auction-purchaser is 
the mortgagee Debi Singh v. Jia Ram, I. L. R. 
25 All. 214 ; Lal Singh v Pulandar Singh, I L R. 
28 All 182, and Balwant Singh v. Aman Singh, 
I. L R 33 All 7, folloived Ram Prasad v. Man 
Mohan, I L R 30 All 256, dissented from. Ram 
Nath Rai v. Lachhman Rai, All Weekly Notes {1899) 
27, referred to. Kehei Singh v Chhnni Lal 
(1911) . . . I. L. B. 33 All. 436 

6. Alienation of 

family property — Right of subsequently born member 
of family to obpct to alienation Held, that a 
member of a joint Hindu family who was born after 
the alienation of the family property by another 
member of that family cannot question the vali- 
dity of that alienation. Chattarpal Singh v Natha, 
All. Weekly Notes {1906), 26, followed Hurodoot 
Narain Singh v Beer Narain Singh, 11 W R. 480, 
and Bunwari Lal v. Day a Shunkar, 13 C. W. N. 
815, distinguished. Chuttan Lal v Kallij (1910) 

I. L. B 33 All. 283 

7. Joint family pro- 

perty — Separate property — Burden of proof — 
Nucleus — Presumption It is necessary to estab- 
lish the existence of a nucleus of joint family pro- 
perty before the property in the possession of any 
one member can be presumed to be joint family 
property. There is no presumption that a Hindu 
family has any joint property. Taruch Chunder 
Totaddar v. Joodhesteer Chunder Koondoo, 19 W. R. 
O R. 178, dissented from. Moolp Lila v. Gokuldas 
Vulla, 1. L. R. 8 Bom. 154, Toolseydas Ludha v. 
Premp Tiicumdas, I. L. R. 13 Bom. 61, Dwarka 
Prasad v. Jamna Das, 13 Bom L R 133, followed* 
Lal Bahadur v Kanhaiya Lal, I. L. R 29 All. 244 , 
referred to. Eam Kishan Das v Tunda Mal 
(1911) . . . I. L. B. 33 All 677 

HINDU LAW— MAINTENANCE. 

Gharjamai, if may claim main- 
tenance — Separate maintenance, when may be 
allowed — Implied agreement to maintain son-in-law 
— Pleadings and proof dAfference between, if fatal — 
Express contract set up and circumstances stated and 
only implied contract proved — Cross-Ob'} ections, if 
may be received out of time — Civil Piocedure Code 
{Act V of 1908), 0 XIjI, r 2 — Limitation Act {IX of 
1908), s 5 Where a plaintijff claimed maintenance 
as a gharjamai stating the circumstances under 
which the claim arose and also set up an express 
contract, the Court below, while disbelieving the 
story of express contract, gave a decree on the 
ground of implied contract inferred from facts 
proved : — Held, that there was no such variance 
between pleading and proof as to contravene the 
rule that the plaintiff shall not succeed on a case 
not made in his plaint The institution of ghar- 
jamai IS of recent origin and may have owed its 
origin to the system of Putrika-putra, and the 
mere fact that there is no pro’^nsion in the texts of 
Hindu Law relatmg thereto does not imply that 
the gharjamai is not entitled to maintenance. 
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Although an ante-nuptial agreement on the part 
of the husband not to remove his wife from her 
father’s house may not be enforceable as opposed 
to the rules of Hindu Law and to public policy, if 
the son-in-law is willing to abide by the arrange- 
ment, there is nothing in Hindu Law or m public 
policy to render an agreement on the part of the 
father-in-law to maintain him unenforceable 
Semhle A ghm'jamui may be included in the term 
“ poor dependent ” declared by Manu to be en- 
titled to maintenance. Held, that in the cir- 
cumstances of the case where it was evident that 
an order directing the son-in-law to reside as a 
member of the mother-in-law^’s family might lead 
to constant disputes and prove a source of un- 
happiness to all parties, the Court properly decreed 
separate maintenance to the son-m-law Govind 
Hani Dasi V Radha Ballabh Das (1910) 

15 C. W 3Sr. 205 

HIISTDU LAW— MARRIAGE. 

■ — Validity of mariiage 

— Evidence and recognition of marriage — Marriage 
of insane person whether valid — Presumption as 
to performance of alleged marriage — Degrees of 
Insanity — Rites and ceremonies of marriage 
The respondent’s claim (as opposed to that of the 
appellants who were distant agnates) to letters 
of administiation depended upon whether the 
deceased was her father, and whether he was 
legally married to her mother. The Courts in 
India had differed • Held (affirming the decision 
of the High Court), that from the time of the 
alleged marriage the deceased and the respondent’s 
mother had been recognised by all persons con- 
cerned as man and wufe, and so described in im- 
portant documents, and on important occavSions. 
Their daughters w^ere respectively married as w’ould 
be natural m the case of legitimate children , and 
that all these facts following upon a ceremony of 
marriage which undoubtedly took place (though 
its validity was attacked), afforded an extremely 
strong presumption in favour of the validity of the 
marriage, and the legitimacy of its offspring Held, 
also, that the objection to a marriage on the ground 
of the mental incapacity of one of the parties must 
depend (as held by the High Court) on a question 
of degree ; and that in this case the evidence of 
mental mfirmity was wffiolly insufficient to estab- 
lish such a degree of that defect as to rebut the very 
strong presumption m favour of the validity of the 
marriage. The established presumption m favour 
of the marriage applied to the forms and cere- 
monies necessary to constitute it a valid marriage ; 
and such forms and ceremonies had been rightly 
held by the High Court to have been presumably 
properly performed. Motjji Lal v. Chandrabati 
KtTMABi (1911) . . I. L. R. 38 Calc. 700 

L. B. 38 I. A. 122 

UlNDXf LAW— RARTITIOH. 

Alienee’s share — Alienee from 

co-parcener may sue for partition of that co-parcenePs 
share only. When certain items of family proper- 


mUDIT LAW— PARTITION— 

ties are conveyed by one of two co-parceners of an 
Hmdu family to a stranger for purposes not bmdmg 
on the family, the alienee from the other co-par- 
cener of his share in the said properties may, with- 
out instituting a general suit for partition of the 
entire family property, maintain an action for the 
partition of his share in the said items Ibuil'lmsa 
Rowthan V Thibumalai Muthuveeka ThEPwTJ- 
VEXKATASAMI NaICK (1910) 

I. L. R. 34 Mad. 269 

2. Mother’s share — MiiaLshara — 

Partition — Mothers hare son partition befiveen sons 
— Mother’s right to share where merely legal sever- 
ance of interest between sons without partition by 
metes and bounds. Under the Mitakshara law upon 
a partition being made by sons, after the death of 
their father the mother is entitled to a shaie equal 
to that of a son ; but she w ould obtain such a 
share only if an actual partition took place be- 
tween the sons A mere severance of interest 
where no actual division of the property takes 
place does not confer on the mother a right to a 
share Ganesh Duitv JewacluL L R SI Calc. 262, 
distinguished Beti Kunwar v. Janki KtrxwAR 

I. L. R 33 All. 118 

3. Illegitimate son, share of— 

Partition with legitimate sons after death of fathei — 
Illegitimate son takes one-half of the share of the legi- 
timate son — Marriage, proof necessary to establish. 
The fact that a woman was living under the control 
and protection of a man, who generally lived with 
her and acknowiedged her children as his will raise 
a strong presumption that she is the wife of that 
man This presumption wffil how’ever be rebutted 
by proof of facts which show* that no marriage 
could have taken place Where relations and 
castemen who w^ould have been present at the 
marriage if it had taken place are not called as 
witnesses, and persons who w'ould have been 
invited have received no invitation the presump- 
tion will be that no marriage has taken place. 
When after a man’s death, a partition of his pro- 
perty is effected between his legitimate and illegi- 
timate sons, the illegitimate son takes one -half of 
what the legitimate son actually takes and not 
one-half of what a legitimate son m his place wull 
get. Kasaree v Samardhan, 5 N W. P H C , 94, 
followed. Chellammal v. Rangai^atham Pillai 
(1910) . . . . I. L. R, 34 Mad. 277 

4. Partial partition — Re-umon 

Out of FIX co-parceners in a joint Hindu family, 
three separated under a deed of partition, from 
the rest who continued joint as before. The Court 
found on these facts that the last three persons 
either continued as before to be co- parceners or 
they must be held as having immediately re-united 
with each other after executmg the deed of partition. 
In appeal it was contended that there was no find- 
ing by the Court as to an agreement to re -unite or 
any evidence recorded of such agreement : Held, 
overruling the contention, that the evidence was 
that the co-parceners agreed to effect not a com- 
plete bnt partial disruption of the co-parcenery. 
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HUroU IjAW — PA'RTlTlO'N—concU. 
that, m other words, three of them separated from 
the rest and also luteT s& and that the latter agreed 
to continue joint. Anandibai v Hari Sxtba Pai 
( 1911 ) . . . I, L. R. 35 Eom. 293 

HIISTDIT LAW— BEVERSIONERS. 

Legal representative — Hindu widow 

— Revet sionui y heits — Civil Procedure Code, 1908, 
s 2 {11) — Agra Tenancy Act {Local II of 1901), 
s. 202. One S K filed a suit for possession of 
certain lands and for cancellation of a perpetual 
lease executed by her mother, but died during 
the pendency of the suit Held, that the rever- 
sionary heir of the last male oivner of the pro- 
perty in suit was the proper legal representative 
of the plaintiff Held, also, that where the defend- 
ant simply allege that he was m possession of 
the land in suit as a tenant but did not allege 
that he was a tenant of the plamtifi, the Civil 
Court need not require the defendant to institute 
a suit m the Revenue Court as directed by s 202 
of the Agra Tenancy Act, 1910 Eikhai Rai v 
Sheo Pujan Singh (1910) I. L. R. 33 AIL 15 

HI2TBXJ LAW— STRIDHAIST. 

Maiden, succession to — Sa^inda, 

meaning of, in MiioJcshaia school — ^"Nearest rela- 
tions,^^ to a maiden, who are Sister and sister’s 
son are heirs to the stndhan of a maiden belongmg 
to the^hlitakshara School in preference to a father’s 
brother’s son In the absence of the heirs to 
stndhan specified in the texts the nearest kms- 
men ” who take are those nearest in blood whether 
cognate or agnate. Sapindas or the nearest rela- 
tions of the parents mean the sapindas of the 
father who are also those of the mother by reason 
of her identity with the husband Per N Chat- 
TBBJEA, J. — ^The succession to the stndhan of a 
childless woman after the husband or father, 
according as the marriage was in an approved or 
disapproved form, follows the order m which 
succession takes place to the husband or the father 
as the case may be, ^ e , it descends in the same 
manner as if it had belonged to the father or hus- 
band. The succession to a maiden stands on the 
same footing as that to a childless widow married 
in a disapproved form. Dwarea Nath Ray v. 
Sab AT Chandra Singh Ray (1911) 

16 C. W. IN. 1036 
I. L. R. 39 Calc 319 

HIlNDtr LAW— SirCCESSIOlN. 

1. Ayautuka stridhan — Succes- 

sion. Under the Dayabhaga, the husband’s younger 
brother is entitled to succeed to the ayautuku 
stridhan property of a childless woman in prefer- 
ence to a step-brother. Debi Prasanna Roy v. 
Harbndra Nath Ghose (1910) 

15 C. W. IN. 383 

2. Mother’s uachastity — Mitah- 

shara — Unchastity of mother no har to her inheriting 
son^s estate. Held, that unchastity does not preclude 
a Hindu mother from succeeding to her son’s 
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property. Oanga Jati v Ghasita, I. L. R 1 All. 
46 ; Dal Singh v Dim, 1 L B 32 All 155, and 
Vedammal v Vedanayaga Mudaliar, 1. L R. 31 
Mad 100, followed Baldeo Singh v Mathura 
Khn WAR (1911) . . I. L. R. 33 All. 702 

3 ^ LTambudris in Malabar — 

Self-acquired property of Nambudri Brahman does 
not pass to the undivided family, hut to his 
heirs under Hindu Law Nambudri Brahmans 
are governed by Hindu Law, except m so far 
as it IS shown to have been modified by usage 
or custom having the force of law, the probable 
origin of the special usage being either some 
doctrine of Hindu Law as it stood at the date of 
their settlement m Malabar, though now obsolete 
or some Marumakkatayam usage. The Hindu 
Law applicable is that laid down in the Mitak- 
shara The self-acquisition of a Nambudri Brah- 
man passes to his heirs under the Mitakshara Law, 
and not to the undivided family to which he be - 
longs No Marumakkatayam usage has influenced 
the family law of Nambiidris in this respect, and 
no doctrine of ancient Hindu Law denied the right 
of the son to succeed to the separate property of 
father Vishnu Nambudri v. Akeamma (1910) 

I. L. R. 34: Mad. 496 

4 . Prostitute’s estate — Stridhan 

— Severance as effect of degradation — Succession to 
property of degraded woman The absolute property 
of a Hindu prostitute is to be treated as her stridhan 
for the purposes of succession. So far as succession 
IS concerned, the degradation suffered by prostitu- 
tion severs a woman from her natural relations at 
the moment she becomes degraded, but not from 
her sons or chaste daughters born after degrada- 
tion In the goods of < Kamineymoney Bewah, 
I L. R. 21 Calc 697, Sarnamoyee Bewa v Secretary 
of State for India, I. L R. 25 Calc. 254, Bhutnath 
Mondol V Secretary of State for India, 10 C. W N. 
1085, Narasanna v. Oanqu, I L R. 13 Mad 133, 
followed Taramunnee Dassee v Motee Btmeeanee, 
{1846) S D A 297, Sivsangu v Minal, I. L R 
12 Mad 277, approved but distinguished Sundari 
Dassi V Nemye Charan Daw, 6 C L J, 372, 
Suhharaya Pillai v Ramasami Pillai 1. L. R 23 
Mad 171, Narain Das v Trilolc Tiwari, I L. R. 29 
All 4, not followed. Tripura Charan Bannerjee 
V Harimati Dassi (1911) I. L. R. 38 Calc. 493 

HIINDTJ LAW— WIDOW. 

1. ^ Family debt incurred by 

Hindu widow — Sale of absolute estate in satis- 
faction of — Legality of sale — Registration Act XVI 
of 1864 — Interest, reasonableness of A simple 
money decree was passed when the Registration 
Act XVI of 1864 was in force for a debt mcur- 
red by Hindu widow on account of legal neces- 
sity : — Held, the absolute estate in the properties 
was liable to be sold in satisfaction of the decree. 
If the foundation of the decree be a debt of the 
character, for w'hich the widow could have bound 
the entire interest, it is sufficiently clear, as the 
result of Privy Council decisions, that even if the 
decree is based on the widow’s contract, and does 
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not give a charge on the husband’s estate, and the 
reversioners had not been made parties to the suit 
or execution proceedings the decere-holder vould 
be entitled to have the entire estate sold, and if in 
fact the entire estate vas sold and bought by the 
purchaser, the reversioneis could not defeat the 
purchaser’s title to the pioperty It must depend 
on the circumstances in which a loan is incurred 
w'^hether a piovision for compound interest agreed 
to be paid by a Hindu widow is reasonable or not 
Veeeabadka Aiyar V. Martjbaga NachiaPv (1910) 
I. L E. 34 Mad. 188 

2 Payment by wife of hus- 

band’s debts during his iife-time — Hindii 
widow — Voluntary payment — Absence of proof of 
obligation to i epay — Bm den of pi oof In this case 
which was an appeal from the decision of the High 
'Court in the case of Himmat Bahadur v Bhaivam 
Kunwar, I L B. 30 All 352. the Judicial Committee 
merely affirmed that decision on the ground that 
the appellant on w'hom the onus lay had not 
proved that there was any obligation on the part 
of the husband or his estate to pay the moneys 
ivhich were paid b}’- his wife, and dismissed the 
appeal Bhawani ICunwab v. Himmat BAHADtrn 
(1911) . . . . I. L. E. 38 AIL 842 

8. Power to partition — Hindu 

widow — Nature of estate held by tvjo widows 
succeeding ’jointly. Whatever limitations there 
may be upon the power of alienation of one of 
two Hindu -widows succeeding as such to a life 
interest m their husband’s estate, so long as the 
property remams undivided, there is nothing to 
prevent them effecting a partition of such estate 
Mussammat Sundar v. Mus&ammat Parbati, L. B. 
16 L A' 186 I L. R. 12 All 51, and Kanm 
Amnial v AmmaJcannu Ammal, I L R 23 Mad 
504, followed Ram Piyan v Mulchand, 1 L R. 
7 All 114, distinguished Bhvgwandeen Doobey v. 
Myna Baee, 11 Moo I A 487, and Gajapathi 
JVilamam v Gajapathi Radhamam, 1. L R. 1 Mad 
291, referred to. Ditega Dat v Gita (1911) 

I. L. E. 33 All. 443 

4^ Mesne profits — Mesne piofits, 

decree for, against Hindu widow — Execution if may 
be had against estate — Subrogation — Acts necessary 
or beneficial, to estate — Wrongful acts The mere 
fact that a decree for mesne profits has been 
-obtained against a Hindu -widow not entitle the 
decree-holder to execute such decree against the 
-estate of her husband. It is not open to a Hindu 
■widow to commit an act of trespass and by that 
fact alone to impose a liabihty upon the estate of 
her husband. That estate cannot he bound by 
acts of the -widow which are neither necessary nor 
beneficial to the estate. Harmanoje v Ram Prasad, 
6 C L J. 462, rehed on Pramada Nath v. Puma 
Chandra, 1. L R 35 Calc. 691 sc. 12 O. W. N. 
550, doubted. Giribala v. Snnath, 12 C. IF N. 
769 ; Eallu v. Fyazali, I, L R 30 All 394, referred 
lo. Sadasi Koeb V Ramgobind Si3S"GH (1911) 

15 C. W. -N, 857 

5. — Mesne profits, 

.deoree against Hindu widow for — Husband^ s estate 


HINDU LAW— -WIDOW— 

when bound Where a Hindu -widow in good faith 
and for the benefit of her husband’s estate took 
possession of property from which she was subse- 
quently ejected, the estate of the husband ib liable 
for mesne profits due b}^ the vidov Lalji Sahay 
V Gobeedhoxe Jha (1909) . 15 C. W. N. 859 

HINDU LAW— WILL. 

1 Construetion — Bequest in faiour 

of two married daughters — Joint tenancy or tenancy 
in common A Hindu died leaving a will -^vhereby 
he bequeathed the whole of his property to his two 
mairied daughters without specification of shares. 
Held, that the estate taken by the legatees was a 
tenancy in common and not a joint tenancy. 
Jogeswar Na lain Deo v Ramchundra Diitt, L R 23 
I A 37. 44, followed Gobi v Musammat Jal- 
DHARA (1910) . . . I. L. E. 83 AH, 41 

2. Const) uction of 

Will — Bequest to a Class — Persons not born at death 
of testaioi — Intention of testator. The -will of a 
Hindu testator -^uthout issue, after giving his wife 
and his mother possession of his propertv move- 
able and immoveable for their hves, contained the 
follo^ylng clause ; “ On the death of my mother 

and my wife, the sons of my sisters, that is to say, 
their sons -who are now in existence as also those 
who may be born hereafter shall in equal shares 
hold the said properties in possession and enjoy- 
ment by right of inheritance, and shall maintain 
intact and continue the service of the established 
duties and ancestral rites according to the prac- 
tice heretofore obtaining.” The testator died the 
day following the execution of the will Held 
(affirming the decision of the High Court), that the 
intention was not to declare that the sisters’ sons 
had a ‘‘ right of inheritance,” but to give them 
under the wiU a vested interest in their respective 
shares at the testator’s death, though postponing 
their jiossession and enjoyment until the deaths 
of the mother and widow. Assuming that the 
testator’s intention was that afi his nephews, 
whether then in existence or after horn should 
take, there was a valid bequest to such of them 
as were capable of taking at his death, notwith- 
standing that others of the class were mcapacitated 
from taking because not then horn. Ram Lai 
Sett V. Kcinai Lai Sett, I L R 12 Calc. 663, 
upheld and approved, as laying down the general 
rule of construction applicable to Hmdu wills 
in the case of such a bequest where there is no 
other objection to it Dias v. De Livera, L. R. 
5 A C 123, referred to, as stating a convenient 
rule to apply to -^uils of Hindus, that a gift to 
children not in existence at the date of the gift 
should be hmited to those born between the date 
of the wall and the death of the testator. Bhaga- 
BATI Barmanya V. Kalicharait SnTGH (1911) 

I. L. E. 38 Calc. 468 

3. — Gomtruciion of 

will — Judgment of Privy Council — ” In equal shares 
for life and with benefit of survivorship between them- 
selves ” — Judgment to he hmited to the events then 
happened — Gift to a class valid, although some of 
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class horn after testator's death and hence %ncafdble 
of taking — Hmdu Wills Act {XXI of 1870), ss 2, 
3 — Indian Succession Act (X of 1865), ss 85, 98, 
100, 101, 102 — Incorporation of statutes — Liberty to 
apply — Practice, The will of a Hindu diiected his 
executors in certain events (which hapx 3 ened) “ to 
make over and divide the v hole of my estate both 
real and personal unto and between my daughters 
in equal shares to whom and their respective sons 
I give devise and bequeath the same but should 
either of my said daughters die without leaving 
any male issue surviving but leaving my other 
daughter her surviving then in such case tlie 
surviving daughter and her sons shall be entitled 
to the share of the deceased daughter or in the case 
of the death of either daughter leaving sons the 
share of such daughter is to be paid to such her son 
or son’s share and share alike ” The testatoi died 
leaving him surviving his widow, two daughters 
a and P and three sons of P, viz., B P, K P, 
and J P. At the time of the happening of the 
events on which the gift in favour of the daughters 
and their sons came into operation, there were 
living B and P and four sons of P, viz , B P, 
K P, P L and B L, the latter two of whom were 
born subsequent to the testatoi ’s death In a suit 
brought by B for the construction of the will and a 
declaration of the rights of the parties, the Privy 
Council held that “ in the events that had happened, 
the daughters B and P were entitled to the testator’s 
estate in equal shares for hte and with benefit 
of survivorship between themselves.” The libeity 
to apply reserved by the High Court to the parties, 
amongst whom were the sons of P was affirmed. 
Subsequent to the order m Council, P died leaving 
her sons B P, K P, PL and B L her surviving 
B P and K P thereupon claimed to be entitled 
to their mother’s share. An appheation, in this 
behalf, was made by P P to the High Court • — 
Held, that the application was properly made 
under the hberty reserved The Privy Council m 
making their order intended only to describe the 
utmost interest that the daughters could take as 
between themselves in the events which up to that 
time had happened, and had no intention to decide 
the rights of sons in reference to a subsequent con- 
tmgent event, which had now happened in the 
death of P leaving sons. The canon of construc- 
tion to he applied to a statute incorporating the 
provisions of another statute, as defined in In re 
Wood's Estate, SI ch D 607, approved of. S. 3 of 
the Hindu A^hlls Act, which controls both the 
quantity and quality of the interest created includ- 
ing the capacity of the donee to take, modifies 
the operation of the incorpoiated s 98 of the 
Succession Act, by the introduction of the rule of 
Hindu Law, that a bequest to a person not m 
existence at the time of the testator’s death, is void. 
Alangamon'jon Bahee, v. Sonamoni Babee, I. L. B. 
8 Cede. 637, and Cally Nath Naugh Chowdhry v. 
Chunder Nath Naugh ChovJhdry, 1 L. B 8 Calc. 
378, followed. Hence P L and B L took no share 
and P’s share devolved on B P, KP and the repre- 
sentatives of J P. The gift to P’s sons as a class 
did not become void by reason of the incapacity of 
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some of them, viz , the after-born sons, from takmg 
under the will, as the class intended to be benefited 
could be ascertained within the period permitted 
by law' Leake v. Bobinson, 2 Men. 363, distin- 
guished Kingsbury v Walter, [1901] A. G. 187, 
Bowset V Sweet, 1 Amh. 175, Young v Bavies, 2 
Brew <& Sm 167, Shaw v M' Mahon, 4 Br. ds War. 
431, Fell V Biddulph, L B 10 C P 701, refer- 
red to Radha Prasad Mallick v Rahimoni 
Dasi (1910) . . I. L. R. 38 Calc. 188 

4. Will — Use of ex- 

pression mahJc"' — Widoiv's estate — Construction. 
A Hindu rlied, leaving a Will by which {inter alid) 
he appointed his wife as residuary legatee in the 
following words . — “ As regards whatever may re- 
main over I appoint my wife Dhancore as the owner 
{malik) of the whole thereof.” The management 
of the property comprising the said residue w^as pro- 
vided for by the appointment of two persons named 
in the Will and certain other restrictions were 
placed on the management of the property by the 
wife. Finally provision was made for the further 
distribution of the property after the wife’s death. 
Held, that the widow took a widow’s estate and 
not an absolute estate. The use of the expression 
‘ malik ’ by itself would be sufficient to give the 
widow an absolute estate, but the knowledge of the 
testator as to the incidents of a widow ’s estate and 
the ordinary notions or customs of Hindus is to 
be considered in construing a Will Motilal 
Mithalal V The Advocate-General of Bombay 
(1910) . . . . I. L. B. 85 Bom. 27G 

5. Trust to accumulate income 

for marriage expenses of son — Bequest to wife 
to be married — Wife married, born before testator's 
death — Bequest if valid — Mortage suit against legal 
representative of mortgagor who sets up paramount 
title — Maintainability, Where the testator by 
her Will directed the executor to hold certain jiro- 
perties in trust to accumulate the income for the 
marriage expenses of an unmarried son, and to give 
the property to the wife of the son if he married 
wathm ten years, and failing these bequests, No 
sell the properties and apply the xiroceeds for 
certain specified religious purposes : Held, that the 
direction to accumulate contained in the will was 
vahd. That the testator’s son having married, 
within the period specified, a lady who had been 
born before the testator died, the bequest took 
efiect according to Hindu Law. Tagore v. Tagore, 
L. B. 1. A. Sup. Vol 47, Bai Mativahoo v. Bai 
Mamoo Bai, L. B 24 1 A 93 : s c 1 0. W. N. 366, 
relied on. Nafar Chandra Ktjndoo v. Ratan 
Mala Debi (1910) . . . 15 C. W. IST. 66 

0 ^ stridhan property — Bayabhaga 

— Ayautuka — Succession — Husband's younger brother 
or step-brother, preferential heir — Probate-— Practice 
— Caveat by both — Beal successor dismissed from 
proceeding — Probate in commxm form upon with- 
drawal of ob^ectio7i by the other — Bevocation on 
appealr— Proof m common form in presence of right 
heir directed. On a will being propounded of a 
childless Hindu woman governed by the Daya- 
bhaga, caveat was entered by her stepbrothers. 
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as well as by her husband’s younger brothers. 
The Judge held the former to be the preferential 
heirs upon intestacy and dismissed the objections 
of the latter on the ground that they had no 
locus standi. The step-brothers subsequently 
not contesting the proceedings, probate was 
granted in common form Reid, on appeal, that 
the probate must be revoked and the propoundeu 
called upon to prove in solemn form m the 
presence of the husband’s younger brothers. Debi 
Pbasanka Roy Chowdhby v. Habeis’dra Nath 
Ghosh (1910) . . 15 C. W. JST. 383 

7. Bequest to future wife of 

unmarried son — Hindu Wills Act {XXI of 
1870), s 3 — Indian Succession Act {X of 1865), s. 99 
— Wife married horn m testator^ s lifelime — Personce 
incertos — “ Kindred ” — Validity of bequest according 
to Hindu Law Where a Hindu testator by his 
will bequeathed portions of his property to the 
wives of his unmarried sons, and the sons subse- 
quently to the testator’s death married persons who 
had been born when the testator was still alive : 
Held, that such a gift would be vahd according to 
Hmdu Law Semhle : That the power of testamen- 
tary disposition of Hindus was neither enlarged nor 
restricted by the Hindu Wills Act Nafar Chandra 
V. Batnamala Dehi, 15 G. W N. 66 : sc. 13 C. L. 
J 85, referred to. Held, further, that assuming 
that s 99 of tte Indian Succession Act apphes to 
Hmdu wills so as to restrict the power of disposi- 
tion of Hindu testators the bequest was vahd as 
the objects of the gift were persons “ standing in a 
particular degree of kindred ” to specified indi- 
viduals within the meanmg of the exception to 
that section The word “ kmdred ” m the excep- 
tion to s 99, in so far as it has been apphed to 
Hmdu wills, should not be interpreted in the strict 
sense of the Enghsh law as defined in s 20 of the 
Succession Act which has not been incorporated 
mto the Hmdu Wills Act, and should not be limited 
to blood relations when the word is imported in a 
Hmdu will Dines Chandra Hoy Chowdhry v. 
Bibaj Kamini Dasi (1911) . 15 0. W. N. 945 

HmDU WIDOW. 

See Guardian . I. L. B. 38 Calc. 862 

See Hindu Law — ^Debt. 

I. L. B. 33 All. 255 

See Hindu Law — Reversioner 

I. L. B. 33 AH. 15 

See Hindu Law — Widow. 

HINDU WIDOWS’ BEMABBIAGE ACT 
(XV OB 1856). 

s. 3. 

See Guardian . I. L. B. 38 Calc. 862 
HINDU WILLS ACT (XXI OB 1870). 
ss. 2j 3. 

See Hindu Law . I. L. B. 38 Calc. 188 


HOLDING OVBB. 

See Landlord and Tenant 

I. L. B. 35 Bom. 333 

HUNDI. 

See Negotiable Instruments Act 
(XXVI OF 1881), s. 9S. 

I. L. B. 33 All. 4 

HUSBAND AND WIBB. 

Suit by husband for 

ditorce on the ground of wife^s fault — Allegation 
of her theft of 'jewellery belonging to husband — Wife' s 
abandonment of defence and submission to decree for 
divorce — Decree not by mutual consent — Subse- 
quent suit for 'partition of property — Civil Procedure 
Code {Act XIV of 1882), ss 42, 43 — Objection iahen 
for fiist time on appeal. Bor the purpose of dealmg 
with and distributing, in accordance with the 
Burmese Buddhist law, property belongmg to a 
husband and wife, who have been divorced, it was 
necessary, in a suit brought by the husband for 
partition, to determine vhether the divorce was by 
mutual consent or "was granted on the fault of the 
wife It appeared from the husband’s claim to a 
divorce that he set forth the wife’s ofience that she 
had by sundry fraudulent devices stolen certain 
jewels which were his property, and he asked for a 
decree on that ground alone. The wife m her 
defence denied the allegations as to her misconduct, 
and asked for the dismissal of the suit with costs. 
Witnesses were summoned, but on the day fixed 
for hearing she abandoned her defence, and, al- 
though contmumg to deny her guilt, consented to a 
divorce, and judgment was therefore given for a 
“ decree as prayed.” Held (upholding the deci- 
sion of the District Judge), that the divorce w'as 
not made by mutual consent The proceedmgs 
disclosed not an agreement between husband and 
wife, but a claim by the husband to vhicli the wife 
submitted It was objected for the first time on 
appeal to the Chief Court that the husband had no 
right to partition of the property unless he asked 
for it m the suit for divorce The Chief Court held 
that the matter being one of procedure must be 
determined by ss. 42 and 43 of the Civil Procedure 
Code of 1882, and decided that havmg failed to- 
mclude m his suit for divorce a claim for partition 
he must be taken to have relinquished it, and his 
subsequent suit for that relief was barred. Bdd, 
that it was too late to raise the point for the first 
time in the Court of appeal. Held, also (reversing 
the decision of the Chief Court), that ss. 42 and 43 
were not applicable to a case like the present. 
The cause of action for divorce was the misconduct 
of the wife, and the cause of action for the parti 
tion was the divorce of the wife founded on that 
misconduct. The evidence needed in each case 
was also different, and the ground of divorce must 
be first and separately proved as a distinct cause of 
action before any question of partition could pro- 
perly arise. If the Court found that the plaintiff 
had unnecessarily served his claim for a partition 
from that for a divorce, it could punish him by the 
exercise of its discretion as to costs ; but such a 
severance did not come within the mischief aimed. 
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at by ss 42 and 43 of the Code so as to bar the 
claim to a partition which may be founded on the 
decree for divorce itself Mating Pe v Ma Lon 
MaCale (1911) . . I. L K. 38 Calc. 629 

I 

IDOL. 

^ee^HiNDtr Law — Endowment 

I. li. B 33 All. 253 

Suit against an ido\~Description 

of defeiidant — Amendment of plaint — Limitation — 
Practice. Inasmuch as an idol is a juristic person 
capable of lioldmg property, a suit respecting 
property m which an idol is mterested is properly 
brought or defended in the name of the idol, 
although ex necessitate i ei the proceedings m the 
suit must be carried on by some person who 
represents the idol, usually the manager of the 
temple in which the idol is installed Thahur 
Baghunathp Maharaj v Shah Lai Ghand, I L. 

19 All. 330, overruled Jodhi Rai v, Basdeo 
Prasad (1911) . . I L. B. 33 All. 736 

IIiLEG-ITIMATE S015T. 

See Hindu Law — Partition. 

I L K. 34 Mad. 277 

IMITATIOIT. 

See Trade-mark:. 

I. L. B. 35 Bom. 425 

IMMOVEABLE PBOPEBTY. 

sale of— 

See Specific performance. 

I L. B. 35 Bom. 110 

■ Sale of, in Court-auction 
— Fraud, sale vitiated hy — Vendee henamidar of 
purchaser — Suit to cancel sale — Who can sue — Con- 
tract *Act, ss. 231 and 232. Where a sale of proper- 
ty is vitiated by fraud on the part of the vendor, 
the person who brought the property at Court-auc- 
tion though only a benamidar can maintam an 
action to cancel the sale Pether Perumal Chetty 
v. Munmndy Seravai, I L R. 35 Calc. 551, 
-distinguished A benami transaction does not 
Test any title to immoveable property, the subject 
of such transaction, in the benamidar, and there- 
fore such a person cannot maintain a suit which 
is based on title, namely, a suit m ejectment. 
But where an agent of an undisclosed principal 
enters into a contract for the purchase of land and 
the land is conveyed to him in pursuance of the 
contract he acquires rights and liabilities under 
the contract (see ss 231 and 232, Contract Act, 
IX of 1872) and can sue in respect thereof. Datla 
Venkata SuRyANARAYANA Jagapathibajtj v . 
C-OEtTGURI BaPIRAJU (1910) 

I. L. B. 34 Mad. 143 
IMPABTIBLE ESTATE. 

See Succession Certificate. 

I. L. B. 38 Calc. 182 


IMPBOVEMENT. 

See Partition . 15 C. W. M. 375 

IN AM. 

See Civil Procedure Code, 1882, s. 424. 

I L. B. 35 Bom. 362 

INCITEMENT TO MUBDEB AND ACTS 
OP VIOLENCE. 

See Printing Press, forfeiture of 

I. L. B. 38 Calc. 202 

INCOME. 

attachment of— 

See Gujerath Talukdars’ Act (Bom. 
Act VI OF 1888), s 31. 

I. L. B. 35 Bom. 97 

INCOME TAX. 

See Royalty . I. L B. 38 Calc 372 
illegal levy of— 

See Municipal Election. 

I. L B. 38 Calc. 501 

INCOBPOBEAL BIG-HTS. 

— Incorporeal rights, enjoy- 
ment of, for less than the statutory period — Person 
in such enjoyment entitled to protection against 
trespassers. It is well settled law that a tres- 
passer, in enjoyment of land for less than the 
statutory period, is entitled to be maintained m 
possession against all persons except the true owner. 
The same principle is applicable to incorporeal 
rights, such as rights to light and water-courses, 
A person in enjoyment of a water- course for less 
than 20 years is entitled to protection in such en- 
joyment against persons who have no right to such 
water-course KondapaRajam Naiduv Dbvara- 
KONDA SURYANABAYAN (1910) 

I. L B. 34 Mad. 173 

INCUMBBANOE. 

See Mortgage . I. L. B. 38 Calc. 923 
INDIGO. 

— cultivation of— 

See Landlord and Tenant 

I L. B. 38 Calc. 432 

INPEBENCE OP LAW. 

See Second Appeal 

I. L. B. 38 Calc. 278 

INPBINGEMENT. 

See Trade-mark . I. L. B. 38 Calc. 110 
INHEBENT POWEB OP. THE COUBT. 

See Civil Procedure Code, 1908, s. 144 

I L. B. 35 Bom. 255 

See Civil Procedure Code, 1908, 0. L, 

R. 10 . . I, L. B. 35 Bom. 393 

INHEBITANCE. 

, /S'ee Hindu Law . I. L.B. 38 Calc. 603 
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iKJuisrcTioisr. 

See Civil Peoceduee Code, 1908, 0. 

XXXIX, El . I. Ii. K 33 All. 79 

See Madeas Ieeigation Cess Act. 

I. Ii. R. 34 Mad. 366 

See Teade-maek 

I. li. R. 35 Bom. 425 

1 Cases where injunction 

might be granted — PlmnU^ out of possession 
— Primd facie claim to the disputed property — Irre- 
parable injury Where the plamtiS is out of pos- 
session and claims possession, the Court will refuse 
to interfere by grant of injunction agamst the de- 
fendant in possession under a claim of right , hut 
where the threatened injury will be irreparable, 
an injunction will he at the mstance of a com- 
plainant out of possession No injunction should 
be granted in a case where there is no foundation 
for any suggestion that the defendants are about 
■to commit an act m the nature of waste Where 
the plaintih has another adequate remedy, and 
where if an injunction were granted it would be 
•of the vaguest description, no injunction ought to 
be granted m such cases. Kbsho Peasad Singh 
V. Seinibash Peasad Singh (1911) 

I. li. R. 38 Calc. 791 

2. — — — — Jurisdiction— of pro- 
ceedings in subordinate Courts outside the jurisdic- 
tion of High Court — Injunction in personam. The 
High Court can restrain proceedings in a Court 
outside its jurisdiction only if the party sought 
to be restramed is within its jurisdiction, and 
it is not sufficient that the party should have 
property within the jurisdiction Vulcan Iron 
Works V. Bishumbhur Prosad, I L B. 36 Calc. 233, 
followed The Carron Iron Co v. Maclaren, 5 
H L. C 416, referred to Mungle Ghand v. 
Gopal Bam, I. L B 34 Calc. 101, not followed. 
Jttmna Dass V Haecharan Dass (1910) 

1. 1, R. 38 Calc. 405 

3. Suit agamst Secretary of 

State for Indisb—lnjunction, suit for — Civil Pro- 
cedure Code [Act XIV of 1S82), s 424 — Notice — 
Inam — Besumption. The plamtifi, an mamdar of 
a village, was called upon by the Collector to 
hand over the management of the village to 
Government officials on the ground that in 
the events that had happened the mam had become 
resumable by Government. The plamtiff, there- 
upon, without giving the notice required by s. 424 
of the Civil Procedure Code (Act XIV of 1882), 
filed a suit agamst the Secretary of Statfe for India 
in Coimcil for a declaration that he was entitled to 
hold the village inam, and for a permanent mjunc- 
tion restrammg the defendant from resuming the 
village. Held, that the suit was bad m absence of 
motice required by s. 424 of the Civil Procedure 
Code (Act XIV of 1882). The term “ act ” used in 
s. 424 of the Civil Procedure Code of 1882 relates 
•only to the public officers, not to the Secretary of 
State The expression “ no suit shall be instituted 
against the Secretary of State in Council ” is 
wide enough to mclude suits for every kind, whether 
■for injunction or otherwise. Per Heaton, J. — 


INJim'CTI03N--co?icZd. 

Where there is a serious injury so imminent that 
it can only be prevented by an immediate m junc- 
tion, a Court will not be debarred from entertaming 
the suit and issuing the mjunction though the 
section reqmres previous notice, if it is owing to 
the immediate need of the injunction that the 
plaintifi has come to the Court for relief before 
givmg the required notice Flower v Local Board 
of Low Leyton, 5 Gh. D 347, followed Secre- 
tary OF State v Gajanan Keishnaeao (1911) 

I. Xi. R.'36 Bom. 362 

iNjxnvrcTioN i3sr personam. 

See Injunction I. Xi. R 38 Calc. 405 
IISTJURY (IRREPARABLE). 

See Injunction . I. L. R, 38 Calc. 791 

INJURY TO HEALTH. 

See Nuisance . I L. R. 38 Calc 296 

INJURY TO HOUSE. 

See Prohibitoey Order. 

X L. R. 38 Calc. 876 

INSANITY. 

See Hindu Law — ^Marriage. 

I. L. R. 38 Calc. 700 

INSOLVENCY. 

See Insolvency Act. 

See Limitation Act, 1908, s 19 

I. L. R. 35 Bom, 383 

See Provincial Insolvency Act. 

Insolvency in foreign juris- 
diction — E-ffect of in other jurisdictions — Discharge 
of debts — Burden of proof. Insolvency does not 
of itself operate as a discharge of debts in aU 
jurisdictions. In the absence of authority that 
insolvency does so operate in a particular juris- 
diction the Court is not entitled to assume in 
favour of a defendant that the debt is discharged 
by his insolvency in that jurisdiction Ranga- 
swami Padayachi V Naeayanaswami Padaya- 
CHI (1910) . . I. L. R 34 Mad. 247 

2, Insolvency — Ad- 

judication in England — Trustee in Bankruptcy — ' 
Petition to the Indian Court to act in aid of, and to he 
auxiliary to, the English Court — Examination of 
Witness — Jurisdiction — Bankruptcy Act, 1883 [46 
<Sff 47 Viet, c 52) ss. 27, 118 — Presidency-Towns 
Insolvency Act [III of 1909), s 126. The firm of 
L King & Co. carrying on business in London as 
well as in Calcutta w^as adjudicated bankrupt m 
England, and a Trustee in Bankruptcy of the pm- 
perty of the firm was appointed by the English 
Court On an application of the Trustee m Ba^- 
ruptcy to that Court, it was ordered that the High 
Court of Judicature in Bengal be requested to act 
in aid of and be auxiliary to it. The Trustee in 
Bankruptcy, thereupon, petitioned the High Comt 
in Bengal presenting the order of the English. 
Court and seekmg the assistance of the High Court 
in and about the said insolvency. He obtained an 
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II?’SOIiVENCY--cotjf^Z. 

order that the High Court of Judicature in Bengal 
and its officers do act m aid and he auxiliary to the 
High Court of Justice in England and, further, 
that James, the Manager in Calcutta of the firm of 
L King & Co , do personally attend before this 
Court to he examined before it Upon James 
appearing on the date fixed for his examination 
and objecting that he ought not to be examined, 
because the order ought not to have been made * — 
Held, that to get the jurisdiction to examine James 
as a -witness, there must be a request from the Eng- 
lish Court asking this Court to act m aid, and a 
letter of request from the one Court to the other 
ought to have been sent, and that the order of the 
English Court presented by the Trustee in Bank- 
ruptcy was not sufficient to give this Court juris- 
diction. In re L. King & Co , Bankeupts (1911) 

I. li B. 38 Calc. 542 

3. Banker and enstomer — 

Money held hy hanher m suspense account — 
Fiducia'iy relationship Certain monies were held 
by A & Co , bankers, in suspense on the claim- 
ant’s account Pending negotiations as to its 
investment the bankers failed — Held, per Miller 
& Munro, JJ. (Abditr Rahevi, J , dissenting), that 
the money was not held in a fiduciary capacity 
and the relationship of banker and customer 
existed between the parties Per Miller, J — 
When a man pays money into a bank, whether 
he IS a customer or not the presumption m the ab- 
sence of other evidence will be that he pays the 
money in to be held by the banker as bankers ordi- 
narily hold the moneys of their customers 
Official Assignee v Smith, L L R 32 Mad 68, 
followed* Per Abdtjb, Rahim, J. — ^Money held by 
a banker to a suspense account does not amount 
to pajmient to the banker Commercial Banlc of 
Australia v Official Assignee of the Estate of Wilson 
dh Co„ [189 8] A C 181, follow'ed. Official As- 
signee OF filAEBAS V MiLAPPABANGAVUR SaB- 
TAJANA SaHAYA NiDHI (1910) 

I. X.. R, 34 Mad. 125 

4 , Insolvency in Presidency 

Towns — Appeal under the Letters Patent, s 15 
— Indian Insolvency Act, 11 12 Vict, Oh, 21 

— High Court Act, 24 25 Vict,, Ch 104 — 

Banker and customer, relationship of — Fiduciary 
capacity, money held in A further appeal lies 
under s 15 of the Letters Patent from the 
judgment of tw'o Judges of the High Court who 
diftcr in opi^on in an appeal from the Com- 
missioner in Insolvency Under s 11 of the High 
Court Act, 24 & 25 Vict., Ch. 104, the Indian In- 
solvency Act, fe. 73, is not applicable to the High 
Court, it being inconsistent with s 15 of the Letters 
Patent A customer instructed his banker to pur- 
chase a Government Promissory note with money 
standing to his credit with the banker Before 
doing so the banker failed On a motion by the 
customer to have his amount paid in full :—Held, 
per Miller, J — A mere direction by a customer 
to a banker to apply money at credit of the former’s 
account in a particular way does not alter the re- 
lationship bet-ween banker and customer. Per 


IISTSOLVEISrCY— 

Mukro j. (dissenting from his j’udgment m the 
same case reported m I, L R 33 Mad at p 146). 
The bare undertaking of the banker to purchase 
a note could not have the efiect of transferring the 
ownership of the sum of money necessary foi the 
purchase from the banker to the customer Offi- 
cial Assignee of Madras v Lupprian (1910) 

1. L. B. 34 Mad. 121 

mSOLVEWCY ACT. 

ss. 7, 27, 49 — Salary earned hy Insol- 
vent after vesting order and before dischaige, vests in 
Official Assignee, who however must get an order 
under s 27. The earnings of an insolvent, including 
salaiy, after his insolvency and before his dis- 
charge vest m the Official Assignee under s 7 of the 
Insolvency Act The effect ol s 27 of the Act is 
not to cut down the operation of s 7 hut to require 
the Official Assignee before obtaining payment of 
any salary due to insolvent to obtain an Order 
of Court as to the amount necessary for the main- 
tenance of the insolvent A judgment-creditor of 
the insolvent who is aware ot the insolvency and 
whose judgment debt is included in the schedule 
cannot attach such salary without giving the Offi- 
cial Assignee an opportunity of obtaining an order 
under s 27 The insolvent debtor has the right to 
object to such attachment as it is open to him to 
show that piopeity attached as his belongs to 
another Ranganatha Rao u Ananda Chabiar 
(1910) . . . I. L. B 34 Mad. 183 

IHSOXVElSrOY COUBT. 

sanction of— 

See Presidency Towns Insolvency Act 
(III OF 1909), ss 17, 103 AND 104 

I. L B. 35 Bom. 63 

msOLVEKT. 

See Presidency Towns Insolvency Act, 
1909, ss 7, 86 

I. L. B. 35 Bom. 473 

criminal proceedings against — 

See Presidency Q’owns Insolvency Act 
(III OF 1909), ss 17, 10^ AND 104. 

I. X. B. 35 Bom. 63 

INSPECTIOIir. 

See Discovery . I. X. B. 38 Calc. 428 

IlSTSPECTION OP DOCUMENT. 

See Solicitor’s lien for costs 

I X. B. 35 Bom. 352- 

INSTAXMENTS. 

See Dekkhan Agriculturists^ Relief 
Act (XVII of 1879), s 15B 

I. X. B. 35 Bom. 190 ; 310 

Contract — Default in 

payment of iiistalments — Waive? — E^ect of the 
waiver The plamtifi agreed to sell certain lands 
to the defendants for R 1,000 in 1901 and put the 
latter is possession thereof the same day The 
material stipulations in the contract were as fol- 
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IN STAXjMJENTS-^oncld, 

loTvs : — (i) that the purchase money should be paid 
annually by instalments of RlOOeachon a certain 
day fixed in the contract ; (u) that m case of default 
in the payment of the first instalment on the due 
date, the plaintifi should be entitled to recover it 
as rent and sue for possession of the lands ; (m) 
that, in case of default in the payment of any three 
or four subsequent instalments on the due dates 
the plaintifi should be entitled to recover possession 
of the lands and claim the unpaid instalments as 
rent ; and (iv) that on payment of all the instal- 
ments the title to the lands should be treated as 
having passed to the respondent by sale, but that 
in the meanwhile the plaintifi should continue 
owner thereof In 1908, the plamtiff filed the pre- 
sent suit to recover possession of the lands, alleg- 
ing default in the payment of the instalments which 
became due in 1904, 1905 and 1906. The lower 
Courts dismissed the suit on the ground that the 
plamtifi had waived the payment of the fibcst two 
instalments, and probably the third also On ap- 
peal ; — Held, confirming the decree, that as to the 
first three instalments the plaintiff dealt with the 
defendant in such a way as to show that he did not 
insist on payment on the dates fibced in the contract ; 
that, therefore, after that course of conduct, he 
was not warranted in law m enforcmg payment 
according to the strict terms of the contract with- 
out previous intimation to the defendant to that 
effect. Cornwall v. Henson, \1900'] 2 Ch. 298, 
followed. Chhagait v. Stib:a valad Baeku (191 J) 
I. D. L. 85 Bom. 511 

mSXTRANCN POLICY. 

8es Common Caeeier, Liabilities of 
I, L. B. 88 Calc. 28 

See Caeribrs Act, s. 6. 

15 C. W. N. 226 

Il^’TElSrTION'. 

See Press Act (XXV oe 1867), ss 4 

AND 5 . I. L. B. 35 Bom. 55 

IlSTTElSTTIOlSr OP PABTIES. 

See Mineral Bights 

I. L B. 38 Calc. 845 

IKTEBEST. 

See Dekkhan Ageictjlttirists’ Belief 
Act (XVII of 1879). 

I. L B. 35 Bom. 204 

See Mahombdan law — ^Dower 

1. L. B. 33 AU. 182 

See Mortgate . I. L. B. 38 Calc 342 
15 C W 3Sr. 962 

I. L. B. 35 Bom. 327 

1. Civil Procedure 

Code {Act y of 1908), s 144— Decree — Interest, 
award of — Discretion of Court — Land Acquisition 
Act (J of 1894) — Court determining the amount of 
compensation — Payment of the amount to claimant — 
Subsequent reduction in amount on appeal — Interest 
over the excess — Inherent powers of the Court. A 
sum of money by way of compensation awarded 


IKTEBEST— cowcZd. 

under the Land Acquisition Act (I of 1894) and paid 
into Court was taken out by the claimant. Sub- 
sequently on appeal, the High Court reduced the 
amount of compensation payable to him, but made 
no order as to interest Government then applied 
to recover from the claimant interest over the ex- 
cess drawn by the claimant from the Court Held, 
that the interest claimed should be awarded, inas- 
much as the claimant had had the benefit of the 
money belonging to Government in excess of that 
to which the High Court held him to be entitled, 
and the benefit was represented not only by the 
excess wrongly taken by the claimant from the 
District Court but also the amount of interest 
which the excess carried Moohoond Lai Pal v. 
Mahomed Sami Meah, I L. R 14 Calc. 484, 486, and 
Govind Vaman v Salcharam Bamchandra, I. L. B. 

3 Bom 42, referred to. Collector of Ahmedabad 
V. Lavji Mtjlji (1911) . I L. B. 35 Bom. 265 

2, Interest, right to 

claim, till payment or legal tender — Tender or agree-- 
ment to waive tender must be of an ascertained sum 
- — Valid tender must he unconditional. At com- 
mon law, where interest is payable by the terms of a 
contract it runs ordmarily up to the date of pay- 
ment. A vahd tender must be an unconditional 
offer to pay a specific and ascertained sum. An 
offer to pay such amount as may be found due on a 
settlement of accounts if the payee would execute 
an indemnity bond in accordance with law is not a 
vahd tender. There cannot be a tender or an 
agreement to waive tender of an unascertained 
sum. Garuda Reddi v. Gudi Janahayya Garu, 

1 Mad. H. C. B. 124, distinguished. Pandurang 
Krishnaji and another v. Dadhabhoy Howrop, I. L. 
B. 26 Bom 643, distinguished. Lal Batcha 
Sahib v. Arcot Narainaswam Mtjdaliyab (1910) 
I. L. B. 34 Mad. 320 

OTTERIM OBDEBS. 

See Presidency Towns Insolvency 
Act (III OF 1909), s. 25. 

I. L. B. 35 Bom. 47 

IMTEBLOCUTOBY OBDEB. 

See Land Acquisition. 

I. L. B. 3 8 Gale. 230 

See Civil Procedure Code, 1908, s 115. 

15 O, W. N. 682 ; 848 

See Civil Procedure Code, 1908, 0. 
XXXIX, B 7 , 15 O. W. N. 353 

IBTTESTACY. 

See Jewish Law I L. B. 38 Gale. 708 

IBTVENTOBY. 

preparation of— 

See Civil Procedure Code, 1908, O. 
XXX, R. 7 . 15 G. W. N. 353 

LSTVESTIG-ATIO]!?'. , 

iSee Praud . I. L. B. 38 Gale. 936 

-a 
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rEBEGULAHITY. 

See Attction-purchaser. 

I, L. E. 38 Calc. 622 

See Decree . I. L. B. 38 Calc. 125 
lERIG-ATIOlSr. 

See Easement . 15 C. W. M". 259 

IBEiaATION' WORKS. 

-^Government, Uahility of, 

for not re-pairing ‘irrigation, worlcs — No dut'y of 
Government to repair ‘irrigation works In India, 
the Government is under no obligation with regard 
to each individual ryot to repair irrigation works 
whenever they require repair Mad‘tas Railwa'y 
Company v Zemindar of Carvetnagaram, L R 
1 I. A. S64, distinguished The rule derivable 
from English cases is that w'here statutory powers 
have been conferred and statutory duties imposed 
on persons or corporations, no liability for non- 
feasance in regard to individuals arises, in the 
absence of such habihty under the common law, 
merely because such duty is imposed. The statute 
must impose the hability expressly or by clear 
imphcation Sankara Vadivelu Pillai v Secretary 
of State for India, I L. R 28 Mad 72, referred to. 
The^right and obhgations of Government in regard 
to irrigation works in this country have to be as- 
certained from uniecorded custom and practice ; 
and no custom or practice, recorded or unrecorded 
gives the ryot, in case of non-repair, compensation 
measured by the value of the crops lost by defects 
in irrigation works commanding his land arising 
from such non-repair. There is no contract be- 
tween a ryot and the Government, by which the 
latter is bound to maintain a supply of water for 
the irrigation of lands belonging to the former. 
The irrigation rights of ryotwari owners are not 
lights personam, but rather partake of the nature 
of^nghts in rem Chnnappa Mudahar v, SiJcka 
N alien, I L R 24 Mad. 36, doubted Secretary 
OF State for India v. Muthuveerama Reddy 
(1910) . . . RL. R. 34 Mad,^82 

ISSUES. 

Issues, raising of — 

Practice. The practice of raising a number of 
issues which do not state the mam questions in the 
suit but only various subsidiary matters of fact 
upon which there is not agreement between the 
parties is very embarrassing Issues should be con- 
fined to questions of law arising on the pleadings 
and such questions of fact as it would be necessary 
for the judge to frame for decision by the jury in a 
jury trial at msi pnus in England West End 
Watch Company v. Berna Watch Company 
(1910) . . . I, L. R. 35 Bom. 425 

j 

JEWISH LAW. 

EetuDali ’’ — Custom — Marriage set"" 

tlement — Charge on Msla'nd’s property — Priority — 
Intestacy — Rights of wife in event of a divorce. A 
leiubaJi does not create any charge in favour of j 


JEWISH IjAW—concld. 

a widow against her deceased husband’s estate- 
It gives a right enforceable by an innocent wife 
when she is divorced by her husband ' Mozelle 
Joshua v Sophie Arakie (1911) Jvli 

I. Ii. R. 38 Calc. 708 

JOIHT AISTD ACQUIRED PROPERTY. 

See Jurisdiction. 

I. L. R. 34 Mad. 257 

JOINT CONTRACT. 

See Civil Procedure Code, 1882, s 462. 

I. L R. 34 Mad. 314 

JOINT DECREE-HOLDERS. 

rights of, inter se — 

See Execution of Decree. 

I. L R. 33 All. sea 

JOINT FAMILY. 

See Hindu Law — ^Alienation. 

I. L. R. 33 All. 664 
See Hindu Law — Joint Family 

JOINT MAGISTRATE. 

See Bengad Regulation No VI of 1825, 
s. 2 . . I. L. R. 33 All. 84 

JOINT OWNERS. 

See Penal Code (Act XLV of 1860), s 
297 . . I. L. R. 33 All. 773 

See Dispute concerning Land. 

I. L. R. 38 Calc. 889 

JOINT TENANCY. 

I Presumption of joint ten- 

ancy — Gift — Donor guardian for donees — Manage- 
ment handed ovei on different dates, effect of — Trans- 
fer of Property Act, s. 45. Where there are no 
words in an instrument of gift of property to 
several persons indicating an intention to create 
tenancies in common, there is a presumption that 
the donees hold the property as jomt tenants and 
not as tenants in common. Indian Succession Act, 
s 93, illustration, relied on Difierences in dates of 
handing over the management of the property 
by the donor to the se^eial donees cieates no pre- 
sumption in favour of a tenancy in connection, the 
propel ty having vested on the same date. Navrop 
Manockp Wadia v Perozhai, I. L. R 23 Bom. 80, 
referred to S 45, Transfer of Property Act, has 
no apiiiication to gifts. Arakal Joseph Gabriel 
V. Domingo Inas (1910) . I L. R. 34 Mad. 80 

2. Partition — Sait ty transferee 

of a portion of a ‘)oint tenancy for partition of 
such portion, maintainability of — Limitation Act 
XV of 1877, &ch II, Art 144 — Adverse possesswrh 
burden of proving, in a suit for partition. The 
transferee of a portion of a joint tenancy can 
maintain a suit for partition of such portion when 
such partition wiU not be attended with much 
inconvenience to the other sharers. Ramasamy- 
Chetii V. Alagirisamy Chetti, 1. L. R. 27 Mad. 361 , 
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JOIISTT TENAIfl'CY— coTicZc?. 

not followed. Where m such a suit by the trans- 
feree, it IS alleged that the right of the transferor 
to claim a share has become barred by exclusion for 
more than twelve years from enjoyment, the article 
of the Limitation Act apphcable is art. 144 and 
the burden will be on the defendemt to show that 
the sharer was, in denial of his title, excluded from 
enjoyment of his share. Haeikbistna Chowdaey 
V. Venkatalakshmi Naeayaka (1910) 

I. li. E. 34 Mad. 402 

JOIHT TBIAL 

Bee Confession . I. L. E. 38 Calc. 446 
JUDGE. 

personal knowledge of — 

Bee Judgment . I. Xi. E. 38 Calc. 153 

JUDGMEISTT. 

Bee Civil Peoceduee Code, 1908, O. 
XX, E 2 . 1. 1.. E. 33 Ail. 236 

■ a nnllity — 

Bee JuBiSDiCTiON. 

I. Ii. E. 38 Calc. 639 

1. Judgment, binding nature 

of, on succeeding Judge — Partition of property 
between co-widows may he effected orally "V^Hiere a 
Judge on appeal decides certam points and re- 
mands the case, his decision is bmding on his suc- 
cessor before whom the case comes up agam on 
appeal from the judgment on remand. There is 
nothing m the Transfer of Property Act to prevent 
co-widows effecting an absolute division of property 
orally. Latohumammal i;. Gangammal (1910) 

I. L. E 84 Mad. 72 

2. Personal knowledge of 

Materials not in evidence or impropeily 
admitted as basis of judgment — Validity of such 
judgment. A judgment which is based on materials 
which were not m evidence and which have been 
improperly admitted or on the personal kaowledge 
of the Judge, is not in accordance with law, 
Vallabha v. Madusudanan, I. L. B 12 Mad 495, 
referred to Dtjega Peasad Singh v Ram Doyal 
Chahdheei (1910) . I. Ij. E. 38 Calc. 153 

JUDGMEKT-DEETOE. 

Bee Civil Peoceduee Code (Act V of 
1908), 0. XXI, E. 91. 

I. L. E. 35 Bom. 29 

« JUDICIAL PEOOEEDING.^’ 

Bee Cbiminal Peoceduee Code, s. 476. 

I. L. E. 33 All. 396 

Bee Legal Peactitionees Act, s. 14 

15 C. W. ISr. 269 

■v 

JUDICIAL SEPAEATI03X. 

Bee Divoece Act (IV of 1869), s. 23. 

I. L. E. 33 All. 500 


JUEISDICTIOI7. 

See Appeal . I. L, E. 38 Calc. 391 
I. L. E. 33 All. 634 

Bee Aebiteation by Coitet. 

I. L. E. 38 Gale. 421 

Bee Bengal Regulation VI of 1825, 

s 2 . . I. L. E. 33 All. 84 

See Civil and Revenue Couets 

I. L. E 33 All. 1 

Bee Civil Peoceduee Code, 1882, s 43 
I. L. E. 33 All. 244 

See Civil Peoceduee Code, 1908, 00* 
XXIII, XLI, E 11 

I. L. E. 35 Bom. 261 

See Copyeight Act (XX of 1847), 
ss 7 AND 12 . I. L. E 33 All. 24 

See Ceiminal Peoceduee Code, s 520 

I. L. E. 35 Bom 253 

See Execution of Deceee 

I. L. E 33 AU. 306 

Bee Eeaud . I. L E. 38 Calc. 936 

Bee Insolvency . I. L. E. 38 Calc. 542 

Bee JuEiSDicTioN of Civil Couet. 

See JuEiSDiCTioN of Cediinal Couet. 

See JUEISDICTION of High Couet. 

See Land Acquisition Act (I of 1894), 
s. IS . . I. L. E. 35 Bom. 146 

See Moetgage . I. L. B. 33 All. 97 

See Peesidency Small Cause Couet. 

I. L. E. 38 Gale. 425 

JUEISDICTIOlSr OP CIVIL COUET. 

See Land Revenue Code (Bom Act V 
of 1879), s. 79A I. L. E. 35 Calc 72 

See United Peovinces Land Revenue 
Act (III OF 1901), s 233 {1) 

I. L. E. 33 All. 440 

1. Suit for declaration of title 

and injunction, valuation of^Junsdiction — 
Court Fees Act {VII of 1S70), s 7, siib-s (4), els. 
(c) and {d) — SiiiU Valuation Act (VII of 1SS7), 
g — Jurisdiction. Plaintiff landlord sued for 
declaration of title and for an injunction to 
restram from reahsing rents the defendants w’ho 
had been recorded in settlement pioceedings as 
entitled to realise rent iiom tenants The value 
of the property wes found to be about R 4,000 or 
R5,000, but the plaintiff valued the rebels prayed 
by him at only R500. Held, that the value of the 
suit ought to be the value of the piopeity as it was 
virtually a suit for possession and that therefore 
the suit did not lie m the Couit of the iMunslf. 
Ganapati v. Chailm, I L. B 12 Mad 223, Ihiayan 
V Komamutti, I. L B 15 Mad 601, icfened to. 
The proposition cannot be maintained that it is 
open to the plaintiff in such cases to value the 
suit arbitrarily. Han SanJear Diitt v. Kah Kumar 
Patra, L L. B. 32 Calc. 734, commented on and 
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distinguished. Boidya NatJi Adya v Mahhan Lai 
Adya, I. L R 17 Gale 680, Run Bahadurs Lucho 
Koer, 1 L R 11 Calc 301, referred to Kbishna 
Das Lala v. Habi Chubn Banebjee (1911) 

15 C. W. 3Sr. 823 

2. Consent of the parties as to 

jurisdiction — Suit of value beyond the jurisdiction 
of the Court — Trial of suit — Jurisdiction cannot be 
questioned in appeal — Evidence Act (J of 1872), 
s 58. The plaintiffs filed a suit for partition 
in the Court of the Subordinate Judge, First Class, 
valuing their claim at an amount which made the 
suit triable by that Court alone The Judge, 
however, made over the trial of the suit to the Joint 
Subordinate Judge. In the latter Court, neither 
party raised any objection on the ground of juris- 
diction , nor w’as any issue raised relating to it. 
The trial pioceeded on merits : and a decree was 
passed in favour of plaintiffs. The defendant 
appealed to the lower Appellate Court, where he, 
for the first time, raised the question of jurisdiction 
on^the strength of the market value stated m the 
plaint. The objection was overruled. On appeal : — 
Held, that the market value stated in the plaint 
primd facie determmed the jurisdiction. Held, 
further, that as neither party raised any 
question as to want of jurisdiction in the first 
Court, and as they by their conduct and silence 
treated the market value to be of the amount 
sufficient to give jurisdiction to the Court, they 
dispensed with proof on the question by their 
tacit admissions, and thus the prmciple of law 
laid down m s 58 of the Indian Evidence Act came 
into operation and prevented the result of the 
statement of the market value in the plaint. As a 
rule, parties cannot by consent give jurisdiction 
where none exists This rule apphes only wffiere 
the law confers no jurisdiction It does not pre- 
vent parties from waiving inquiry by the Court as 
to facts necessary for the determination of the 
question as to jurisdiction, where that question 
depends on facts to be ascertained. Jose Antoeio 
V . Fbaitcisco Antonio (1910) 

I. Ii. K. 35 Bom. 24 

3 ^ Suit for declaring adop- 

tion invalid — Jurisdiction — Civil Court — Sub- 
ordinate Judge of Second Class — Bombay Civil 
Court Act (XIV of 1869), s 24 — Claim valued for 
Court-fee purposes at El 30 — Court Fees Act ( VII 
of 1870), s 7, cl (w), sub-cls (c), (d) — Property 
exceeding E5,000 in value — Mahomedan law — • 
Converts from Hinduism — Custom of adoption-^ 
Burden of pi oof. A suit to obtain a declaration 
that an adoption was mvalid was valued for 
Court-fee purjioses at RISO, though the property 
affected by the adoption was more than R5,000 
in value It was brought in the Court of the 
Subordinate Judge of the second class, whose 
jurisdiction extended only to suits involving 
claims valued under B 5,000 (Bombay Civd 
Courts Act, 1869, s 24). It was objected that 
the Subordinate Judge had no jurisdiction to 
entertain the suit. Hdd, that the Subordinate 
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Judge was competent to try the suit. Sangappa 
V Shibasava, (1889), P. J p. 98, and Bai Rewa v. 
Keshavram Dulavram, (1895), P. J p. 228, followed. 
The Mahomedan law does not recognise adoption. 
Hence, where a Hindu is converted to Mahomedan- 
ism, the presumption is that as a necessary conse- 
quence of conversion the law of adoption recognised 
by Hindu law has been abandoned by him. He 
who alleges that the usage and law in question had 
been retained must prove it. Bai Machhbai v. 
Bai Hibbai (1911) . I. L R. 35 Bom. 264 

4. Judgment of Court having 

no jurisdiction, a nullity — Jurisdiction— Under- 
valuation of suit — Change of Court of Appeal 
owing to undervaluation — Jurisdiction of Appellate 
Court — Effect of such judgment — Consent-deciee 
to the^ prejudice of minor or any reversionary heir, 
not binding on heir — Stranger, introduction of, into 
appeal, without leave of Court. A suit was inten- 
tionally undervalued The defendants raised no 
objection as regards valuation, and the suit was 
tried. The appeal was filed before the District 
Judge instead of before the High Court, in conse 
quence of the undervaluation, and the District 
Judge decided the appeal, by a consent-decree. 
Held, that if a Court has no jurisdiction over the 
subject-matter of the litigation, its judgments and 
orders, however precisely certain and technically 
correct, are mere nullities, and not only voidable ; 
they are void and have no effect either as estoppel 
or otherwise, and may not only be set aside at 
any time by the Court m which they are rendered* 
but be declared void by every Court m which they 
may be presented These principles apply not 
only to Original Courts, but also to Courts of Appeal. 
Jurisdiction cannot be conferred upon a Court of 
Appeal by consent of parties, and any waiver on 
their part cannot make up for the lack or defect 
of jurisdiction Gurdeo Singh v. Chandnhah Singh, 
I L R. 36 Calc. 193, Baij Nath Singh v Gajraj 
Singh, 7 All. L. J R 675, Gooroo Pershad Roy v. 
Juggobundoo Mozoomdar (1862), W. R F. B 15, 
Golab Sao v. Chowdhury Madho Lai. 9 G. W. N. 
956, Ledgard v Bull, I L R 9 All 191 L R. 
IS I A. 134. Minakshi Naidu v. Suhramanya 
Sastn, I L. R 11 Mad 26 L. R. 14 I. A. 160, 
Lawrence v. Wilcoch, 11 A <Ss E 941, The Queen 
V. The Judge of the County Court of Shropshire, 
20 Q. B. D. 242, and In re Aylmer, 20 Q. B. D 258, 
referred to. When in a suit between a Hindu widow, 
and a claimant to the estate of her husband, a 
stranger who was not a party to the suit in the 
Onginal Court was made a party to the appeal 
without leave of the Court and a consent-decree 
made, the decree was not binding upon the rever- 
sionary heirs. A Hindu widow, who is a limited or 
qualified owner, cannot confess judgment and be 
party to a consent-decree so as to bind the inherit- 
ance in the hands of the reversionary heirs Katama 
Natchier v. The Rajah of Shivagunga, 9 Moo I. A. 
539, StapiUon v. Stapilton, 1 White <h Tud. 8th 
Ed. 234 1 Ath. 2, distmguished* Imnt Konwar 
V. Roop Narain Singh, 6 C. L. R. 76, explained. 
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Sheo Naratn Singh v. Kkurgo Koeiiy, 10 G. L B 
337, Sant Kumar v Deo Saran, I. L. B, 8 All 
366, Jeram Laljee v. Veeivai, 5 Bom. L. B. 886, 
Ddbind Krishna Narain v Khunni Lai, 1 L. B 
29 All 487, Mahadei v BaUeo, I. L. B. 30 All 76 
Boy Badha Kissen v. Nauratan Loll, 6 C. L J 
490, Asharam Sadhani v. Chandi Churn Muher^ee^ 
13 C. W A. 147, referred to. A consent-decrcg 
■does not operate to the prejudice of persons no^ 
parties thereto Nicholas v. Asphar, I L. B^ 
24 Calc. 218, In re South American and Mexican 
Company, [1896] 1 Ch 37, and The Bellcairn, 10 
P. D. 161, distinguished Huddersfield Banking 
Company, Limited v Lister, [1896] 2 Ch 273, 
followed. Eajlakshmi Daseb v Katyayaki 
Dasee (1910) . I. L. R 38 Cale. 639 

JXTBISDIOTIOJSr OP CBIMIlSrAL COURT 

See Criminal Procedure Code, ss. 188, 
227 . . I. L. R. 33 All. 514 

See Criminal Procedure Code, s 476 

I. L. H. 33 All. 396 

See Dispute concerning Land 

I. L. R. 38Cale 889 

See Oefbrings to Deity. 

I. L. R. 38 Cale. 387 

^ Transfer of territory — 

Jurisdiction — Offence committed in British India 
— Appeal from conviction — ansfer pending appeal 
of place where offence was committed, to a native 
state An offence was committed ^dthin British 
India. Certain persons were convicted thereof 
and appealed against their conviction to the ap- 
propriate Court in British India. Pendmg the 
hearing of their appeal, however, the place when the 
offence had been committed was constituted part 
of an independent Native State Held, that this 
subsequent transfer of temtory did not deprive 
the Court in which the appeal had been filed of 
its jurisdiction to hear it. Emperor v Mahabir 
(1911) . . . I. L. B. 33 All. 578 

2. Magistrate, power of— Otder 

to police to take possession of account hooks the 
suh'ject of an offence, without summons to produce 
or search warrant issued — Legality of ordei — Be- 
ference of case after local investigation to a 
Magistrate for inquiry and report — Irregularity — - 
Quashing pending proceedings — Criminal Proce- 
dure Code [Act V of 1898), ss 94, 96, 192, 202 — 
Yaludble security — Title page of account hook con- 
taining names and shares of the partners signed hy 
them — Penal Code {Act XLV of 1860), s 30, A 
Magistrate may, on taking cognizance of a complaint, 
issue either a summons under s 94 or a search 
warrant under s. 96 of the Criminal Procedure Code, 
but is not competent to pass an order directmg 
the police to take possession of account books 
forming the subject of the charge. If the Magis- 
trate, after first having examined the complainant 
under s. 200, is not satisfied that process should 
issue, he can, under s. 202, either hold an inquiry 
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and take evidence himself, or direct a ** local 
investigation ” by a subordinate officer. After 
I ordering a police investigation, he may, if dis- 
! satisfied with the materials, personally make a 
further inquiry and take evidence, or direct a 
further ‘ ‘ local investigation,’ ’ but not an inquiry 
and report by another Magistrate. If he thinks 
it proper to send the case to a Magistrate for inquiry, 
other than a local investigation,” he should 
transfer it under s. 192 to the latter for disposal, 
and not for a report. Where the complainant 
made no specific allegations of facts in the com- 
plaint, but stated in his examination on investi- 
gation under s. 202 that when the 'jubda books were 
first opened, the title pages contained the name 
of his son as a partner, and that he later discovered 
that a substitution of pages had been made showing 
the name of his fatlierdn-law as a partner, and the 
statements in the complaint and such examination 
were not consistent as to the names originally 
entered, and he was contradicted by his only 
vfitness in several particulars, and his story was 
not supported by the original deed of partnership 
or the payment of the contributions, it was held 
that the proceedings must he quashed as the 
materials before the Magistrate disclosed no 
offence Jagat Chandra Muzumdar v. Queen- 
Empr-ess, 1. L. B 26 Calc 786, Choa Lai Doss v. 
Anant Pershad Misser, I, L. B. 26 Calc. 233, and 
Chandi Pershad v. Ahdur Bahaman, I. L. B. 22 
Calc. 131, referred to. SemUe A title page in an 
account book containing the names of the partners 
and the amount of the capital contributed by each 
is, if signed by them, a “ valuable security ” 
within s 30 of the Benal Code. Hari Charan 
Gorait V. Girish Chandra Sadhuhhan (1910) 

I. L. B. 38 Cale. 68 

JITBISDICTION OP HIGH COTJBT. 

See Equitable Mortgage. 

I, L. B. 38 Calc. 824 

See Extradition Act, 1903, ss 3, 4. 

1. L. B. 38 Cale. 547 

See Injunction L. B. 38 Cale. 405 

1. Be vision — Appeal wrongly laid 

before Collector instead of District Judge — Procedure 
hy Deputy Collector under s 109 of the Bent 
Becovery Act — Civil Procedure Code, how far 
governs Act X of 1859 — Act X of 1859, s 109-— 
Civil Procedure Code {XIV of 1882), s 310A. ' The 
High Court has jurisdiction to interfere with the 
orders of the Collectors and Deputy Collectors, 
passed under Act X of 1859 Huro Mohun Moo- 
kef'jee v. Kedarnath Doss, 6 W. B., Act X, 26, 
commented on. Bhyrub Chunder Ghunder v. 
Shama Soonderee Dehea, 6 W. B., Act X, 68, 
Gdbind Goomar Chowdhry v. KiUo Coomar Ghow- 
dhry, 7 IF. B. 520, DeanutooUah v. Nowdb Nazim 
SidJiee Nuzzer Ali Khan Bahadoor, 10 W. B- 341, 
Gudadhur Ghatterjee v. Nund Loll Mooher^ee, 
12 W. B. 406, Sreemutty Nassir Jan v. Alcbur 
Mozoomdar, 15 W. B. 418, Nilmom Singh Deo v. 


H 
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Taranath Muher'jee, 1. L. R 9 Calc. 295, referred • 
to. MoTiant Gdbind Ramanuja Das v. Ltihhun | 
Panda, 11 C. W. N 112, explained The ]uiis- | 
diction of the Deputy Collector under Act X of 1859 
being a limited one, and the procedure under 
s. 109 of the said Act not being stncthj followed? 
a sale under s. 109 must be held to be ultta vires. | 
Deanutoollah v. Nouab Nazim, 10 TF R 341, | 
referred to Except upon points expressly pro- , 
vided for by Act X of 1859, the piocedure of the 
Revenue Courts must be governed by the Civil i 
Procedure Code. The ratio decidendi of Nilmom , 
Ringh Deo v, Taranath Mukerjee, I L. R. 9 Calc 
295, followed. Harish Chandra Chose v Ananta 
Charan Paha, 2 G W N 127, doubted. Adhiiam 
Narain Kuman v. Raghu 2Iohapatro, 1 L R 12 
Calc. 50, approved Radha Madhub Sanha v 
Luhhi Narain Roy Choivdhry, I L. R 21 Calc i 
428, and Moikunda Bullav Kar v. Bhogaban Chundei 
Das, I. L. R 21 Calc 514, discussed Nogendio ' 
Nath Midlich v. Mathura Mohun Paihi, I L R \ 
18 Calc. 308, explained Hare Krishna Mahanti > 
V. Bishnu Chandra Mahanh, 1. L R. 35 Calc, 799, 
Ram Lochan Singh v Beni Prasad Kuimi, I L. R , 
36 Calc 252, and Madho Piakash Singh v Murh | 
Manohar, 1. L R 5 All 406, referred to. Where . 
a sale under Act X of 1859 is impeached as ulha , 
vires and illegal or the sale is nghtly sought to be 
set aside under s 3 10 A of the Code of Civil Proce- 
dure (XIV of 1882), the proceedings of the Deputy ' 
Collector are amenable to the re visional jurisdic- ■ 
tion of the High Court in either case The fact i 
that the original suit w’as valued at above ElOO I 
and an appeal lay to the District Judge and not j 
to the Collector, before whom the appeal was, ! 
in reality, heard, does not take away the right 
of the High Court to interfere m revision. Chaitan | 
Patgosi Mahapatha v. Kuj^ja Behari Patraik i 
(1911) . . . I. Ii, R. 38 Calc. 832 I 

2 Power to revise an order of | 

acquittal at tlie instance of a private party ; 
— Decision on a po^nt of local jwisd^ction and ! 
not on the merits — Criminal Piocedme Code [Act \ 
y of 1898), ss 432, 439 [5)~Pructicp. S 439 (5) i 
of the Criminal Procedure Code does not bar the ^ 
jurisdiction of the High Court to interfere with an j 
order of acquittal on an application made at the \ 
instance of a private party Where the Appellate 
Court set aside a conviction and sentence on the ' 
ground that the place of occurrence was outside 
the local limits of the trying Magistrate’s juris- ■ 
diction, overlooking the provisions of s 531 of the 
Code, the High Court set aside the order of ae- 
quittal and directed a re-hearing of the appeal. ' 
What the Appellate Court has to find i^ whether ; 
the offence, of which an accused is convicted, i 
has been made out, not with reference to any > 
dispute as to jurisdiction, but on the merits and ' 
in accordance with the evidence. KAngali 
.Sardar V. Bama Charast Bhattacharjbe (1911) 

I. Ii. R. 38 Gala 786 

3 . Letters Patent, High Court, 

cl, 12 — “ Dwelling ” within the jurisdiction of 
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the Court — Executor, liability of — Repudiation of 
will — Executor and trustee setting up adverse title 
to property disposed of by will — Estoppel — Removal 
of trustee and executor from office — Joint and ac* 
quired property This was a suit on the Original 
Side of the High Court by three of the executors 
and trustees of a %vill against the fourth executor 
and trustee (who was the son of the testator) 
for the removal of the defendant from his office and 
for administration of the estate by the Court. 
Probate had been gi anted to the executors by the 
High Court at Madras and the assets realised under 
the grant had come into the possession of the 
defendant who subsequently repudiated the will 
and alleging that the property of the testator 
was joint claimed m this suit to he entitled to the 
estate by survivorships The defendant was domi- 
ciled and resided m the State of Mysore, but some 
months previously to the institution of the suit 
he left his house there in charge of a servant, 
and hired a house m Madras to which he brought 
his wife and family, and apprenticed himself for 
a year to a vakil of the High Court with a view 
to become in due course enrolled as a vakil himself. 
He was in Madras on 80th April, 1901, when the 
plaint was fil^d, but left on 31st before the summons 
was served. The first Court made a decree re- 
moving the defendant from his office as executor 
and trustee which was affirmed by the High Court, 
and both Courts decided that the cause of action 
arose partly vdthin the jurisdiction of the Court, 
and that the Couit could therefore entertain the- 
suit Held (affirming the decision of the High 
Court), that the defendant was at the time the 
suit was brought ‘ ‘ dwelling ’ ’ within the jurisdic- 
tion within cl 12 of the Letters Patent of the High 
Court. Held, also, that no person who has accepted 
the position of a trustee and has acquired property 
in that capacity can be permitted to assert an 
adverse title on h’S own behalf until he has ob- 
tained a proper discharge from the trust with 
which he has clothed himself On the question 
whether the property dealt with by the w-ill was 
j'omt or acquired, their Loidships of the Judicial 
Committee also agreed vuth the Courts below 
that on the evidence it was self-acquired and that 
the testator therefoie had power to dispose of it 
as he had done in the vill Srinivasa Moorthy 
V. Veneata Vabada Aiyangar (1911) 

I. L. R. 34 Mad 257 

JURY. 

See Criminal Procedure Code, ss. 

462 [3), 537 . I. L. B. 33 All. 385 

verdict of — 

Dacoity . . 15 O. W. 434 

Misdirection in the charge — Omis'^ 

Sion to bring certain facts to the notice of the juryt 
vitiating the charge — First information — Evidentiary 
value of — Jury, questioning after verdict. A Sessions 
Judge is not justified m questioning the jury after 
they have given an unanimous verdict in respect 
of one of the offences included in the charge. It 
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is a misdirection when the Judge asks the 
jury to accept the statement in the first informa- 
tion in preference to the evidence in the case. 
Where the defence in cross-examining a prosecu- 
tion witness asked whether two other men did 
not beat the deceased, and the accused in his 
written statement gave an account suggestmg 
that he was not the culprit . — Held, that it was 
misdirection for the Judge to tell the jury that 
there was no suggestion that ai^ one other 
than the accused was the culprit Where the 
charge to the j'ury ended abruptly -with the 
statement: “ no evidence adduced by the de- 
fence : ’ ’ — Held, that if the Judge thought it neces- 
sary to put this fact so prominently to the jury, he 
was at least bound to qualify it by pomting out 
to the jury that the defence was not bound to 
call any evidence, that they could rely upon the 
prosecution evidence as far as it could help them 
and that they were entitled to the benefit of doubt, 
and that the omission of these qualifying state- 
ments constituted a misdirection. Where the 
medical evidence showed that the wound on the 
neck of the deceased was directed downwards and 
inwards from the left to the right side of the neck 
and it was proved that the accused was very much 
shorter than the deceased — Held,t}i 2 .t the Judge 
ought to have drawn the attention of the j'ury to 
this fact and asked them to determine whether it 
was possible for the accused to have raised his 
hands to a sufficient height to strike downwards at 
the deceased ’e neck. 'TOere the Judge after point- 
ing out to the j'ury the Sub-Inspector’s evidence 
that he found the accused and the other villagers 
absconding, wound up by saying under the 
circumstances, can the jury doubt, &c. Held, that 
this was a misdirection inasmuch as it was the duty 
of the Judge to tell the jury that absconding was 
a matter which was equally consistent -with mno- 
eence as with guilt and that it could only be con- 
sidered in connection with the rest of the evidence 
and it was for the j'ury to attach any weight to it 
which the rest of the evidence enabled them to do, 
but that it was in itself a circumstance of no 
weight. Asfar Sheikh v Empebor (1910) 

15 O. W. 15*. 198 

JITS TBKTII. 

See Agba Ten-ancy Act (II of 1901), 
ss. 102 AND 198 . 1. 1.. R. 33 Ail. 61 

See Agra Tehahcy Act (II of 1901), 
s. 177 . . I. L. R. 33 All. 260 

See Civil Procedure Code, 1908, s. 11> 
EXPL. VI . I. Ii. R. 33 All. 493 

JUSTICES OE THE PEACE, PO-VTERS 
OP. 

Trials of European British sub- 
jects. The powers of Magistrates of the first class 
who are Justices of the Peace and European 
British subjects are the powers referred to in s. 36 
of the Code of Crimmal Procedure of 1898 as 
hereinafter conferred upon them and specified 


JUSTICES OP THE PEACE, PO'WERS 

OP — concld. 

in the third schedule and styled ‘ ordinary powers.’ 
They do not mclude powers with which by virtue 
of s. 37 of the Code a Magistrate of the first class 
may he invested by the authorities mentioned 
therein. Logan v. Romeb ( 1 910) 

I L. R. 34 Mad. 343 

JUTE TRADE. 

• usage of-— 

See Vendor and Sub-Vendee 

I. L, R. 38 Gale. 127 

K 

HETUBAH.” 

See Jewish Law. 

I. L. R. 38 Calc. 708 

KHUD-KASHT. 

See Landlord and Tenant 

I. L R. 38 Calc. 432 

KIDDADARI ESTATE (ORISSA). 

See Chowkidari Act, s. 1. 

15 O. W. H. 300 

KILDAJAT ESTATES (ORISSA). 

See Rent . I. L. R. 38 Calc. 278 

HOWL. 

See Land Revenue Code (Bom. V of 
1879), s. 3, CL. (19). 

L L. R. 35 Bom. 462 

L 

LAMBABDAB AND CO-SHABEB. 

Powers of larribardar 

— Lease of Umber-heanng common land for the pur- 
pose of cutting the timber and malcing charcoal. Held^ 
that a lambardar has ordinarily no authority to 
grant leases of timber-bearing common land of the 
village to lessees for the purpose of having the 
timber cut and converted into charcoal. Jagan- 
NATH Prasad v Rustam Ali (1910) 

I. L. R. 33 All. 17 

DAHD ACQCriSITIOH. 

See Land Acqu sittov Act. 

See L^nd Acquisition Act (I of 1894), 
ss. 9, 25 . . I. D. R. 33 AU. 376 

Jurisdiction of High 

Court to review awaid of Land Acquisition Collector — 
Collector acting under s 11, if a “ Court ” and 
subordinate to the High Court — Land Acquisition 
Judge, powers of — Discovery — Interlocutory orders 
— High Courtis powers to interfere with interlocutory 
orders — Land Acquisition Act (/ of 1894), ss. 9, 10, 
11, 18, 20, 21, 60, 68— High Courts Act of 1861, 
s. 15 — Civil Procedure Code {Act V of 1908), s. 115». 

h2 
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DAWD ACQUISITIOI^•~co^t/^^. 

0. XI, f. 12. The High Court has no jurisdiction to 
rcvnew an order made by the Collector under s 11 
of the Land Acquisition Act as the Collector acting 
under that section is not a Court, but only an agent 
of the Government Dvrga Das RiUcJiit v Queen 
Em'press, I L. B 27 Calc. 820, Ezra v Secretarij 
of State, I L R 30 Calc. 36 1. L R 32 

Calc 605, refeired to Admimstt ator-General of 

Bengal v The Land Acquisition Collector, 12 
C. TF N 241, Lelchra') Ram v. Dehi PersJiad, 
12 C W N 678, Ahdool Ah v. Vernei, 23 W R. 
73, Litchmeswar Sinqh v The Chau man of the 
Darhhanga Manicifality, 1 L. R 18 Calc. 99 
L. R 171 A distinguished. Cml Courts are not 
powerless to afford relief to a person aggrieved by 
proceedings taken in nominal compliance with 
statutory provisions Ramesivar Singh v Secre- 
tory of State for India, 1 L. R 34 Calc 470, referred 
to. It IS, howevei, doubtful how far and m what 
precise mode such relief can be claimed by the Sec- 
retary of State or a Corporation for whose benefit 
proceedings have been taken by the Government 
under the Land Acquisition Act The expression 
■■ any person interested ” in s. 18 does not include 
the Secretary of State. Attorney-General v Great 
Western Ratlwaj Comq)any, 4 Gh D. 735, referred to. 
The Court of the Land Acquisition Judge is a Court of 
special jurisdiction, the powers and duties of which 
are defined by statute, and it cannot be legitimately 
invited to exercise inherent powers and assume 
jurisdiction over matters not intended by the 
Legislature to be comprehended within the scope 
of the enquiry before it Shijamchunder Mardraj v 
Secretary of State for India, I. L R 35 Calc 525, 
Ga^endra SaJm v Secietary of State for India, 8 C L 
J. 39, distinguished It was never contemplated 
by the statute to authorise the Land Acquisition 
Judge to review the award of the Collector, to 
cancel it or to remit it to him to be recast, modified 
or reduced The Court of the Land Acquisition 
Judge is restricted to an examination of the ques- 
tion which has been referred by the Collector for 
decision under s. 18, and the scope of the enquiry 
cannot be enlarged at the instance of parties who 
have not obtained or cannot obtain any order of 
leference Promotha Nath MiUa v Rahhal Das 
Addy, 11 C. L. J 420, followed An order for dis- 
covery can be made in a case under the Land Acqui- 
sition Act, under O. xi, r. 12, Civil Procedure Code. 
Kishen Chand v. Jagannath Prasad, 1. L R. 25 
All. 133, referred to When, however, the right 
to discovery in any form depends upon the deter- 
mination of any issue or question in dispute in a 
matter, or it is desirable that some issue or question 
of law or fact or mixed question of law and fact m 
dispute should be determined first, the question of 
discovery may be reserved till after the issue or 
question has been determined Whgte v. Ahrens, 
26 Oh. D. 717, referred to The High Court is not 
powerless to set matters right when an interlocu- 
tory order has been made without j'urisdiction or 
under such circumstances as are likely to cause 
irreparable injury to one of the litigants. Gdbmd 
Mohm Doss v. Kunja Behary Doss, 10 Q. L. J. 407, 


LAITD ACQUISITIOlSr — concld. 

referied to British India Steam Navigation 
C o. V Secretary of State for India (1910) 

I. L B. 38 Gale. 230 

LAHD ACQUISITIOJN ACT (I OP 1894). 

See Interest . I. L. B 35 Bora. 255 
ss. 9 to 21, 50, 53— 

See Lind Acquisition. 

I li. B. 38 Calc. 230 

ss. 9, 25 — Omission to attend in 

answer to notice — Owner not entitled to claim more 
than what was awarded hy the acquisition officer. It is 
intended by s 9, cl (2) of the Land Acquisition 
Act that the owner of property about to be acquired 
should appear and state his claim in the manner 
provided by the clause so as to enable the acquisi- 
tion officer to make a fair, reasonable and proper 
award based upon a proper inquiry after the 
proper means have been placed before him for 
holding such inquiry. S 25, cl (2), makes the 
refusal or omission to comply with the provisions 
of s 1 (2) without sufficient cause an absolute bar 
to the obtaining of a greater sum than that 
awarded by the Collector Secretary of State 
FOR India v Bishan Dat (1911) 

I. L. B. 33 All. 376 

-- — s. 18 — Hereditary Offices Act (Bom 

Act III of 1874), ss. 10 and 13 — Maharki Vatan 
land — Acquisition by Government — Award — Com- 
pensation — Title by adverse possession against 
Vatandars — Collectors certificate — J unsdiction. 

Certain land with buildings thereon having been 
acquired by Government under the Land Aoquisi. 
tion Act (I of 1894), the Assistant Collector passed 
an award whereby he awarded, by way of com 
pensation, one sum to the owner of the build- 
ings on the land and another to certain Mahar 
Vatandars on account of the land being Maharki 
Vatan. The owner of the buildings having objected 
to award, the Assistant Collector at the instance 
of the objector referred the matter to the District 
Court under s IS of the Act The District Judge 
found that the objector had acquired title to the 
land by adverse possession and thus became entitled 
to the compensation on account of the land as 
against the Mahar claimants Subsequently the 
Collector forwarded to the District Court a certifi- 
cate issued under s. 10 of the Hereditary Offices 
Act (Bom Act III of 1874) that the order for the 
payment of the compensation to the objector should 
be set aside in accordance with the provisions of 
ss. 10 and 13 of the Act Thereupon the District 
Judge holdmg that he had no jurisdiction to decide 
' whether the property was Vatan or not in the face 
of the Collector’s certificate cancelled his order. 
The objector having appealed against the said order. 
Held, restoring the award of the District Court, that 
an award under the Land Acquisition Act (I of 
1894) was not a decree or order capable of execu- 
tion under the Civil Procedure Code (Act V of 1908) 
I and was therefore not within the purview of s. 10 
of the Hereditary Offices Act (Bom. Act III of 1874). 

I Held, further, that the award of the District Court 
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X.AND ACQUISITION ACT (I OP 1894) 

— concld, 

s. 18 — concld. 

which was the cause of the certificate made it clea^ 
that the Mahar's property had been acquired by 
the objector by adverse possession before the com- 
mencement of the proceedings for the acquisition 
of the land by Government Per curiam Even 
if it could be said that there was any danger of the 
passing of the ownership by virtue or in execution 
of a decree or order m the Land Acquisition pro- 
ceedings it could not be said that that result was 
arrived at without the sanction of Government 
who set the machinery of the Act in motion for the 
acquisition of the land Nilhanth v The Collector 
of Thana^ I. L, R. 22 Bom 802 , Collector of Thana 
V. Bhaskar Mahadev, I. L R. 8 Bom 264; 
Bachapa v. Amilgovda, I. L. B. 5 Bom. 283, referred 
to. Laddha Ebeahim and Co. v The Assistant 
Collector, Poona (1910) I, h . B. 35 Bom, 146 

— ; s. 23 — General principles of valu- 

ation. Although in ascertaining the market-value 
of land sought to be acquired under Act No. I of 
1894 the general principle to be applied is that 
the value of the land should be calculated with 
reference to the most lucrative and advantageous 
way in which the land might be used, if it is 
apparent that the use of such land for some special 
purpose, e.g., as building sites, woidd be permitted, 
the land should not be valued as if could be uti- 
hzed for such purpose Sf ebbing v. Metropolitan 
Board of Works, L. B 6 Q. B. 37, referred to. 
Ujagar Lalu. The Secretary of State for 
India (1911) . . . I. Ii. R. 33 All. 733 

IiANI) ACQUISITION JUDGE. 

See Land Acquisition. 

I. L. E. 38 Calc. 230 

Land Acquisition J iidge, 

powers of — Order for discovery. The Court of a 
Land Acquisition Judge is a Court of special juris- 
diction, the powers and duties of which are defined 
by statute, and it cannot be legitimately invited 
to exercise inherent powers and assume jurisdic- 
tion over matters not intended by the Legislature 
to be comprehended within the scope of the enquiry 
before it. Shyam Chunder Mardraj v. Secretary of 
State for India, 1 L. R. 35 Calc. 525, Ga'jendra Sahu 
V. Secretary of Stale for India, 8 G. L. J. 39, distin- 
guished. It was never contemplated by the statute 
to authorise the Land Acquisition Judge to review 
the award of the Collector, to cancel it or to remit 
it to him to be recast, modified or reduced The 
Court of the Land Acquisition Judge is restricted 
to an examination of the question which has been 
referred by the Collector for decision under s. IS, 
and the scope of the enquiry cannnot be enlarged 
at the mstance of parties who have not obtained 
or cannot obtain any order of reference. ProniotJia 
Nath Mitra v Rakhal Das Addy, 11 C L J. 420, 
followed. An order for discovery can be made in 
a case under the Land Acquisition Act under 0. XI, 
r, 12, Civil Procedure Code. British India Steam 
Navigation Co. v. Secretary of State for India 
(1910) . . . . I, Ii. B. 38 Calc. 230 
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See Landlord and Tenant. 
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1. Chaukidaei Chakran Lands , 202 

2. Ejectment .... 203 

3. Forfeiture . . . 20S 

4. Lease 204 

5 Mulgeni Tenure . . . fOT 

6. Relinquishment . 20^ 

7. Bent .... fOS 


See Agra Tenancy Aci (II op 1901), 
ss. 102 AND 198 . I. L. B. 33 All. 61 

See Iandlord and Tenant Act, 

See Mineral Bights 

I L B. 38 Calc 845 

1. chaukidabi chakran lands. 

Ch a I ran lands — Re - 

sumption — Possession taken by putnidar Ryots 

settled by putnidar if may be ousted by person taking 
settlement from zemindar—Recital in sale deed when 
estops vendee — Estoppel— Collateral statements in 
deed — Tenancy, if may be created by verbal settle^ 
ment. Where a conveyance of a putm taluk ex- 
pressly recited that certain resumed chowkidan 
chakran lands appertaming to the putni taluk were 
retained by the vendor : Held, that the vendee 
was not estopped from claiming the chakran lands 
under a subsequent settlement thereof from the 
zemmdar. By accepting a deed of conveyance in 
fee and going into possession a grantee is not es- 
topped to deny the title or seizin of the grantor 
unless he claims under the deed. Rup Ohand Gkose 
V. Sarbessar Chandra, 10 G W. N. 747 : s.c. I. X. R. 
33 Calc. 915 ; 3 G. L. J. 629, referred to. The doe- 
tnne of estoppel does not extend to mere descrip- 
tive matters or statements or recitals which are 
immaterial and not contractual or essential to the 
purposes of thei nstrument. To give a recital to that 
effect it must he shovn that the object of the parties 
was to make the matter recited a fixed fact as the 
basis of tbeir action. The statement in question 
in the present mstniment did not create an estoppel 
as it was essentially a collateral statement not con- 
cerning the direct purpose of the deed- When in 
pursuance of an agreement for a lease the intended 
lessee has taken possession though the requisite 
documents had not been executed the position is 
the same as it the document has been executed, 
provided specific performance can he obtamed 
between the same parties in the same Court and at 
the same time as the subsequent legal question 
falls to be determined. Where a putnidar took 
possession of resumed chakran lands on the footing 
that they w'ere included vuthin the pntni and he 
■was entitled to hold them upon payment of such 
rent as might be assessed, and there were negotia- 
tions between him and the zemindar regardmg the 
chakran lands ; and the putnidar settled the lands 
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1. CHAUKIDARI CHAKBAN LANDS— coticZcZ. 

with the defendants who hand fide accepted a 
raiyati lease from him — Bdd, that the plaintifi 
who purchased the putm and then took settle- 
ment of the chakran lands from the zemindar with 
full knowledge that the defendants were in occu- 
pation as cultivating tenants was not entitled to 
rent and treat the defendants as trespassers. Binad 
Lai Pakrashi v. Kalu Pramamk, 1 L. B. 20 Calc 
708 y Upendra Narain v. Protap Chandra, SOW. 
N. 320 y Jonah Ah v. Rakibuddin, 9 C W. N. 
671 s.c. 1 0. L. J. 303, referred to. Bepin 
Behaei Mitral Tincoubi Pathak (1911) 

15 C. W. ISr 976 

2. EJECTMENT. 

1 . — Go-shaieis — 

Notice to quit. A notice to quit by some only of 
the co-sharers, is not sufficient to determine a ten- 
ancy Gopal Ram v Dhakeswar, I. L. R. 36 Calc. 
807, followed. Deed. Aslin v. Summersett, I B ds 
Ad 135, not followed. Stjeendea Nath Boy v. 
Keishha Sahhi Dasi (1910) . 15 C W. IN. 239 

2, Presumption as to 

land-holder" s right in the ahadi agricultural village — 
House-site occupied hy a person not an agriculturist 
nor one of the customary village servants or artizans 
— Adverse possession In a village which was not 
a purely agricultural village, but in which, on the 
contrary, some two-thirds of the inhabitants 
were non-agricultunsts, certain persons, father 
and son, were in possession of a house-site in the 
ahadi. They carried on the occupation of inn- 
keepers and sellers of tobacco, and there was no 
evidence of the origin of their possession or that 
they ever paid rent to the zamindar or acknow- 
ledged his title in any way. The site was sold by the 
son, and some time after such sale, the house or 
shop thereon having fallen down, the zamindar sued 
to eject the purchasers. Held, that in the circum- 
stances of the case the defendants and their prede- 
cessors in interest, were properly held to have 
acqudred a title to the site by adverse possession. 
Chaff u Singh v. Kanthia, All Weekly Notes 
{1881) 114, and Bhaddar v. Khair-ud-din Husain, 
L. R. 29 All. 133, referred to. Ihgha Bam v. 
Bahdi Ali Khan (1911) . I. L. B. 33 All. 757 

3. FOBFEITUBE 

^ ; — — Forfeiture clause 

contained in a decree — Wxecution proceeding — Power 
of the Court ^ to grant relief. The principle that 
Courts of equity will not forego their power to grant 
relief against forfeiture in the case of non-payment 
of rent where the relations of the parties are those 
of landlord and tenant, merely on the ground that 
the agreement between them is embodied in a 
decree of the Court, applies alike to a suit to en- 
force a decree and to proceedings in execution. . 
Krishndbai v. Hari, I. L. R. 31 Bom. 1^, explained. 
Balambhat V . VrNAYAK Ganpatbav (1910) 

X X. B. 36 Bom. 289 


LA3NBLOKB A^-B TEISTANTT-^confd. 

3. FOBFEITUBE-— 

2. — Lease before Trans* 

fer of Property Act IV of 1882, forfeiture of — Suit 
for ejectment hy landlord, maintainability of, with- 
out subsequent act evincing, intention to forfeit — 
Waiver — Claim for rent in suit for ejectment does 
not amount to waiver. Under the law applicable 
to leases before the Transfer of Property Act, 
forfeiture is incurred when the denial of title 
occurs ; any subsequent act of the landlord elect- 
ing to take advantage of the forfeiture, is not 
a condition precedent to the right of action for 
ejectment The bringing by the landlord of a suit 
for ejectment is simply a mode of manifesting his 
election Where a tenant, holding under a lease 
prior to the Tiansfer of Pioperty Act, denies the 
title of his landlord, the landlord can maintain a 
suit for ejectment, without having done, prior to 
the suit, any act evincing his intention to deter- 
mine the lease A claim for rent m the suit for 
ejectment will not amount to a waiver of the for- 
feiture. The election to forfeit is complete and 
irrevocable when the suit for ejectment is institu- 
ted. Venkatramana Bhatta v. Govindaraua, I. L. 
R 31 Mad 403, considered. Paomanabhaya v. 
Banga (1910) . .XL. B. 34 Mad. 161 

3. — — — Relationship of 

Landlord and tenant denied in previous rent suit, 
if can be urged in subsequent suit — Res judicata — - 
Forfeiture of tenancy for denial of landlord's title 
undei Bengal Tenancy Act {VIII of 1S86\ Where 
in a suit for rent the defendants denied the exist- 
ence of the relationship of landlord and tenant 
and got an adjudication to that efiect, in a suit 
subsequently brought by the landlord for khas pos- 
session of the land on a declaration of his title : 
Held, that the question as to the relationship of 
landlord and tenant between the parties was res 
judicata and the defendant could not assert his title 
as tenant in such suit. Dehiruddi v. Abdur Rahim, 
I. L R. 17 Gale. 196 , Dhoin Kairi v. Ram Jewan, 
1. L. R. 20 Calc 101 ; Mallika Dassi v. Makham 
Lai Chowdhry, 9 C. W. N. 923, distinguished. 
Seikh Miadhar y. Raj am Kanta, 14 C W. N. 339, 
referred to. Ekabbar Sheikh v Haea Bewa 
(1910) . . . . 15 C. W. IsT. 335 

4. LEASE. 

1. Lease, construction 

of — Where rent in kind and in default a fixed price 
payable, if landlord can recover more than price 
specified — Money value put down for purposes of 
registration — Object if may he proved — Evidence Act 
(/ of 1872), s. 92 — Oral agreement to vary written 
contract, if admissible. T^ffiere a kahuliiat, pro- 
vided for the payment of rent partly in money 
and partly in kind and further provided that 
if the tenant neglected to pay the rent the 
landlord would be entitled to recover a certain 
sum as tbe price of paddy deliverable: Held, 
that, upon a true construction of the kahuUyat, 
the landlords would he entitled to realise only the 
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4. DEASE — coThtd 

amount stated in the Icahuliyat as the price of the 
paddy on the failure of the tenants to deliver it 
Evidence to show that the money value was put in 
only for the purpose of registiation and that thus 
the real intention of the parties was to reahse the 
current price of paddy would be evidence of an oral 
agreement to contradict or substantially vary the 
terms of a written contract which is not admissible 
under s 92 of the Evidence Act. LakJiatullu 
Sheihh V. Biswambhar Boy, 6 Ind Cus. 571 2 Ind 
Cas 160, referred to Sohohut Ah v Ahdool Ah, 
3 C. W. N. 151, Bipra Gliamn v SucJiand Boy, li 
C W, N ccr>'>i%, Baneswar Muhherjee v. Umesli 
‘Gliandm Gliahravarh, 14 G. W, N cliiriv, not 
followed. 8aiJch Ishaf Y. Oopal Ghancha Das, 14 
G W. N c cii, referred to Afar v Stjbja Kumar 
Ghose (1910) . . 15 O W. INT. 249 

2. Leases, taiyati^ 

zurpesTiqi and others — Gultivation of Indigo — Acqui- 
sition for right of occupancy — Natwe of holding — 
Zeraat, hhudhasht and private land of landlord — 
Notice to quit on expiry of lease — Suit to recover land 
leased— rBengal Tenancy Act {VIII of 1885), s 5, 
cl (^) and s. 116 — Baiyat — Tenui e-holder. The 
appellants /'plaintiffs'' were the proprietors of the 
village of Ballipura Parsram ; and the owners of the 
Hathowri Indigo Concern (the predecessors m title 
of the respondent, defendant) and the respondent 
himself had been their tenants under various leases 
(raiyati, zurpeshgi and others) since 1837 for the 
cultivation of indigo. To a suit brought to recover 
two areas of land of 156 bighas and 25 bighavS 
respectively, on the ground that the latest leases 
(of 21st October 1891 and 10th February 1892) 
under which they were respectively held, had 
expired, the respondent pleaded as to the larger 
area that he had acquired occupancy rights, 
and that even assuming he had not acquired 
Such right a notice to quit was necessary under 
s 45 of the Bengal Tenancy Act (VIII of 1885) 
before he could be ejected. The latter defence 
alone was set up as to the smaller area The 
Subordinate Judge held, on the construction 
of the various leases, that the larger area w'as 
the appellants’ private land in respect of which 
therefore (within the meaning of s. 116 of the 
Bengal Tenancy Act) the respondent could not 
acquire a right of occupancy and (acting on the 
presumption under s 5, cl. {5) of the Act, and on 
an admission that the smaller area was the private 
land of the appellants) he decided that the respond- 
ent was a tenure-holder and not a raiyat in respect 
of all the land in suit, and that he could be ejected 
without notice to quit. The High Court on appeal 
reversed that decision, holding as to the larger area 
that the presumption under s. 5, cl (r5) of the Act 
had been rebutted, and that respondent was a 
raiyat and not a tenure-holder, and (notwithstand- 
ing the admission) came to a similar conclusion as 
‘to the smaller area ; and decided that the respond- 
ent had acquired rights of occupancy in both 
.areas of land, and a notice to quit was necessary 


IiANDIiOBD AISTB TEISTAN-T— confd 
4. I;EASE — contd. 

before ejectment. Held (by the Judicial Com- 
mittee), that on the construction of the leases and 
under the circumstances of the case the High Court 
had rightly decided as to the larger area, but were 
wrong m gomg behind the admission made as to the 
smaller area. Bengal Indigo Gompany v. Boghdbur 
Das, 1. L. R 24 Calc. 272 L. B. 23 1 A. 158, 
distmguished, on the ground that in that case there 
was no finding of fact to rebut the presumption 
imder s 5, cl (5) of the Bengal Tenancy Act. 
Damodar ‘Nariyax Chowdhri V. Dilgliesh 
(1911) . . . I L K. 38 Calc. 432 

3. Sitb-les^ce — Avoid- 

ance of lease — Vacant possession — Holding over — 
Transfei of Piopeity Act (IV of 1882), s. 108. The 
plaintiffs were lessees of a godowm for one year 
from 1st April 1908, at a monthly lent From 1st 
May 1908 they sublet it on the same teims for the 
remainder of their lease to the defendant \rho used 
it for stoiing bags of sugar On 5th December 
the godowm w*as partially destroyed by fire, and a 
quantity of sugar therein considerably damaged. 
The defendant’s insurers came in to take charge of 
the salvage, but soon after sold the re mams of the 
sugar to G 21, and the latter then took possession, 
and continued in possession, sorting the sugar until 
16th February 1909 Meanwhile on 10th December 
the plaintiffs had w’ritten to the landlord advising 
him of the fire and of their termination of the lease % 
m consequence The landlord, however, insisted 
on their liability to pay rent until such time as 
vacant possession should be given to him. The 
defendant, m answer to a bill for rent, wrote to the 
plaintiffs to the effect that he had termmated his 
lease on account of the fire, and w’ould not pay 
more than the proportionate rent for the first 5 
days of December As, however, vacant possession 
was not given until 16th February (on which day 
G 21 w'ent ont of possession), the plaintiffs sued the 
defendant for rent and for use and occupation. 
Held, that the plaintiffs could not exercise their 
option to terminate the lease until they put the 
landlord into possession If the avoidance of the 
lease under s. 108 (e) of the Transfer of Property 
Act {IV of 1882) was effectual wuthout surrender of 
vacant possession, the plaintiffs by failing to give 
vacant possession were holding over after the ter- 
mination of their lease and w^ere liable for rent under 
an implied monthly tenancy on the same terms as 
before. If the avoidance was ineffectual, the lease 
continued until put an end to by mutual consent. 
Held, further, that the abandonment to the insurers 
by the defendant was effected for his benefit, and 
m the absence of evidence that the insurers and 
their vendee G M kept the sugar in the godown 
in spite of protests by the defendant, the latter (as 
between the plaintiffs and the defendant) must be 
taken to have been in occupation either under his 
original tenancy or under a similar one resulting 
from his holding over. Sibick: Haji Hoosein v. 
Bruel So Co (1910) . I. B. B. 35 Bom. 333 
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4. — AmalnamaJi, con- 

sUuciion of — A 'present demise or an agreement to 
make a future demise, a question of intention — 
Bengal Tenancy Act {VIII of 18S5), ss. 10, 78, 155, 
178, sub’S. {1), cl, 8 — Waste land — Notice if neces- 
sary to terminate a lease of — Lessee of waste lands if 
may he ejected except in execution of decree — Regis- 
tered lease, omission of the landlord to give, if effects 
tenants’’ position. The question ■whether an instru- 
ment made a present or merely an agreement to 
make a future demise must depend upon the para» 
mount intention of the parties Parmanan Das v. 
Dkarsey Virp, I. L. R. 10 Bom 101 , Jones v. 
Reynolds, L. R 1 Q. B. 506, 516 ; Chapman v. 
Towner, 6 M. c& W. 100, 104, mferrcd to. Where an 
amalnaniah granted m 1313 lecited that the defend- 
ant had applied for a mourasi molurari chuJcdaii 
lease from the plaintiff and that in anticipation of 
the execution of a proper lease the plaintiff had 
agreed to place the defendant in possession of the 
land on certain conditions, viz , that out of R2.000 
payable as premium E500 w'ould be paid m Magb 
1311 andl the remainder by three equal annual in- 
stalments, that in default of such payment tlie amal- | 
namah ■^^ould stand cancelled and cease to he 
operative, and that in 1312 and 1313 the lands 
should he held rent-free and that rent at specified 
rates would be payble in respect of the lands in 
subsequent years and the instrument further pro- 
vided that in 1312 the defendant -would bring under 
cultivation 200 bighas of land, and that the whole i 
vould be brought under cultivation in 1313 and 
that in the event of a failuie to cultivate the lands 
m 1312 and 1313 the grantor would be at liberty 
to reenter and settle the land with other tenants • — 
Held, that there was a present demise by the 
amalnamah and not an agreement to make a future 
demise. SemhU * The position of the tenant un- 
der such circumstance -vsould not in substance 
be affected by the failure of the landlords to exe- 
cute a registered lease m favour of the tenant 
Bibi Jawahir Kumaii v. Chntterput Singh, 2 C. L. 

J. 343 , Singlieeram v Bhagbat Chander, 11 O. L 
J. 543, referred to. Held, that s 178 of the 
Bengal Tenancy Act does not operate to make s. 
155 of the Act inapplicable to the case of a tenant 
of waste lands, who cannot therefore he ejected 
without notice under s. 155 being served on him. 
Held, further, that under s. 178, sub-s. (1), cl {8) 
read vith s. 89 and s. 10, the landlord had no right . 
to eject the tenant in the circumstances of the case 
except in ex€ cution of a decree. Champakalatika 
Mitra V. Nafae Chandra Pal Chowdry (1910) 

15 C W. ISr. 636 

5. I^rULGENI TENURE. 

_ _ — . Landlord and Tenant — 

yitilgeni tenure — Revenue assessment, who to pay — 
'Revenue Recovery Act II of 1864, ss, 1 and 35 — 
Rrinciples apaH from Act Under s. 35, Revenue 
Pecovery Act, a mulgenidar w^ho pays revenue due 
on land held by him as a mhlgeni tenant is entitled 
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to recover the same from his landlord, the mulgar,. 
by deducting the amounts so paid from any rent 
then or afterwards due from him to the mulgar. 
The fact that the mulgar' s revenue assessment has 
been increased by Government does not make him 
the less liable to pay the whole assessment although 
the amount so to be paid may he in excess of or 
out of propoi’tion to the rent to be received by him. 
To hold otherwise would be to deprive the mugeni- 
dar of the right secured to him by s. 35 of the 
Revenue Recovery Act Per Benson, J. — ^Apart, 
how'ever, fioni the Revenue Recovery Act which 
thus indirectly and as it were unintentionally im- 
poses the -^ihole burden on the pattadar it cannot 
be held that where an increased revenue assessment 
has not been contemplated in the niulgeni chit 
either the mulgar or the mulgenidar is bound to 
pay the w hole of the increase in assessment imposed 
by Government. Assessment is a burden imposed 
by Government on the land and where the rent has 
been fixed by contract and the imposition of a 
higher assessment by Government is a matter out- 
side the terms of the contiact altogether and is not 
provided for in it either expressly or impliedly, it 
ought in accordance ivitli principle, to be shared 
by the mulgar and the mulgenidar in proportion 
to the benefit which each derives from the land. 
ViDYAPURNA Thirthaswamt V. Uggannu (1910) 
I I. B. 34 Mad. 231 

6 RELINQUISHMENT. 

1* ■ Joint tenants, 

sui render by one of her share, if opeiative against the 
othei — Relinquishment to take effect at a future date, 
if inoperative A relinquishment made in favour 
of the landlord by one of t-w’o co-tenants so as to 
effect hei share is valid A relinquishment is not in- 
operative, because it was to take effect at a subse- 
quent date. Ktjbib Mtjnshi v Baikunta 
Chandra Shaha (1910) . 15 C. W IN, 680 

2, Occupancy tenan^ 

— Usufructuary mortgage — Relinquishment of ten” 
emey during the teimof the mortgage. Held, that 
an ocupancy tenant who has made a usufruc- 
tuary mortgage of his holding and put the 
mortgagee in possession cannot during the subsist- 
ence of such mortgage relinquish his holdmg to 
the prejudice of the mortgagee’s rights Rannu 
Rai v Rafi-ud-din, 1 , L. R. 27 All. 82, followed. 
Chhote Lal V Sheopal Singh (1905) 

I. Ii. B. 33 All. 386^ 

7. RENT. 

1. Co-owners — Receipt 

for i ent collusively given to tenant by one co-ov:ne.r — 
Rights of the others to sue tenant and remaining co- 
owner for rent W and others were co-owners of a 
shop which was let to U. The other co-owners, 
suspecting W’s good faith, gave notice to IP 
forbidding him to pay rent to W. They theiii 
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liAWDIiOUD ANT> TENANT— 

7. RENT— 

commenced proceedings for partition of the shop. 
Subsequently W executed m favour of ?7 a receipt 
for arrears of rent and for a further sum alleged to 
represent rent paid in advance. JSeld, that in the 
above circumstances the co-owners other than W 
were entitled to sue the tenant and W for their 
proportionate share of the rent, their aUegation 
being that the receipt referred to above was 
fictitious and collusive. Doorga Gliuran Surma 
V. Jampa Dassee, 12 B. L. R. 289, referred to 
ZiA-nn-DiN V Muhammad Umar (1910) 

I. L. R, 33 All. 308 

2. Contract Act {IX 

of 1872), s 43 — Jomf pyowAse, ^ntcrpi elation of — 
Joint and, several Viability when arises — Joint heirs 
of original tenant, if pintly and severally liable — 
Where suit for rent dismissed against two of three 
'joint tenants who did not admit the rate of rent, if 
landlord can lecover entire rent from one who admits 
rate of rent. Whether a promise is joint oi several 
or joint and several is a question of construction 
depending upon the intention ot the parties to a 
contract In cases of joint and several promises 
in addition to several persons joining m a promise 
to another there is a promise by each to the others 
and of each of them separately to the promise. It 
cannot therefore be afiirmcd as an inflexible rule 
that in every case where A lets out land jointly to 
B and O there is a promise that each of them will 
be responsible for the entire rent so that the land- 
lord may recover against any one of them At 
any rate where several persons jointly inherit a 
tenancy any one of the heirs cannot be made sepa- 
rately liable for the entire rent. Where out of 
three joint tenants who were representatives of 
one original tenant there was an admission by one 
in favour of the rate of rent claimed by the landlord, 
but the admission was held to be inadmissible 
against the other tenants and the suit against the 
other two was dismissed : — Held, that the landlord 
could not recover the entire rent from the tenant 
who admitted his rate of rent The suit was dis- 
missed as against him also. Queere : Whether a 
landlord may make one of several j’oint tenants 
responsible for the whole rent. Kasi Kinkab Se2s 
V . Satyendra Nath Bhadra (1910) 

15C.W N. 131 

IiANDDORD AND TENANT ACT (X OE 

1859), 

— _____ 108 — Sale of under-tenure in cont‘ia~ 
veniion of — Suit to set aside sale — Bond fide pm- 
chaser, if protected when sale without jurisdiction — 
dull Procedure Code (Act XIY of 1882), ss. 244, 
311, if apply Ss, 244 and 311 of the Civil Pro- 
cedure Code (Act XIV of 1882) have no apphcation 
to cases arising under Act X of 1859 Where, 
therefore, an under-tenure w^as sold in contravention 
of the provisions of s. 108 of that Act, without exe- 
cution having been taken out against the moveabfe 
properties of the judgment-debtor; — Held, that 
a suit lay to set aside the sale as being without 


LAirotiOED AITD TEirAUT ACT (X OF 
1859) — concld. 

s. 108 — contd. 

junsdiction notwithstanding that the purchaser 
might have been a stranger. Zam-ul-abdin v. 
Ashgar, L. R. 15 1, A. 12, distinguished Damoo- 
BAR MiSRA V ISWAR ChaNDRA ChOUDHTJRI 

15 C. W. N. 78 

I»AND BEG-ISTRATION. 

Estoppel against Act 

of Legislature — How far ss. 78 and 81 of the Land 
Registmhon Act {Beng VII of 1876) affect s. 60 of 
the Bengal Tenancy Act — Estoppel — Land Regis- 
tration Act (Beng. VII of 1876), ss. 78, 81~Bengal 
Tenancy Act ( VIII of 1885), s. 60. There can be 
no estoppel against an act of the Legislature. 
Jagahundhu Saha v Radka Krishna Pal, I. L. R. 
30 Calc. 920, followed S. 60 of the Bengal 
Tenancy Act governs a suit for rent where the 
plaintift claims rent as proprietor of an estate 
though rent is sought to be realised on the basis 
of a contractual obligation. The restiictions im-^ 
posed by s. 81 upon s 78 of the Land Registration 
Act cannot be incorporated by implication into 
s 60 of the Bengal Tenancy Act. The plaintiffs 
an unregistered part-proprietor of an estate, is not 
entitled to succeed as against the defendant, who^ 
relying upon s. 60 of the Bengal Tenancy Act, has 
established that his debt has been chscharged by 
payment of rent to the registered proprietor. Ab- 
dul Aziz v Kanthu Mallik (1910) 

I. li. R. 88 Calc. 512 

DANE REGISTRATION ACT (BENG. 
VII OE 1876). 

■ — — ss. 42, 53, 88 

See False Evidence. 

I. L. R. 38 Calc. 368 

ss. 78, 81 

See Land Registration. 

I. D. R 38 Cale. 512 

BAND REVENUE CODE (BOM. ACT V 
OE 1879). 

' See Gujerath Talukdars’ Act (Bom. 

Act VI OP 1888), s 31. 

I. L R. 35 Bom. 97 

s, 3, el. (19) — Village of Ghathooper — 

Kowl {lease) for 99 years — ^^Ahenated'^^ village — Agri- 
cultural lease — Buildings erected hy occupiers on 
their respective lands — Extra assessment levied hy 
Government — Right to levy extra assessment not 
parted with under the JeowL The Tcowl (lease) of 
the village of Ghatkooper m the Thana District 
granted by Government on the 31st December 1845- 
for 99 years provided inter aha that the grantee 
should pay to Government annually a fixed sum 
with respect to the land which had already been 
under cultivation and “ that as to waste lands, tho 
grantee should brmg them all into cultivation 
within 40 years and on the expiration of that period 
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I.AITD EBVECTUE CODE (BOM. ACT V 
OP 1870)—coiitd. 

- — * s* S — coTitd, 

the full assessment, according to the prevailing 
usage of the country should be collected annually 
from the grantee on such quantity as might remain 
waste out of the present waste, entered in the 
pubhc accounts The howl further provided that 
In respect of the abovenamed village you (grantee) 
are to consider yourself as a farmer thereof You 
are therefore to exercise the authority vested m 
farmers by Chapter VI of Regulation XVII of 
1827 or such as may hereafter be vested in them 
by any new enactment, shall also be exercised by 
you, and in the event of your acting contrary to 
the above-said enactments, you wiU be subject to 
such penalties as are now or may hereafter be pro- 
vided for by Regulations.” Subsequently some 
of the occupants of the village having built upon 
their respective lands, Government levied extra 
assessment from them under the provisions of the 
Bombay Land Revenue Code (Bom Act V of 1879). 
The grantee under the howl himself claimed the 
right to levy extra assessment on the ground that 
the village was an “ ahenated ” village within the 
meaning of cl {19) of s. 3 of that Code and was, 
therefore, not liable to the provisions of the Code 
He, therefore, applied to Government for a refund 
either wholly or in part of the extra assessment 
collected by them and the Government having re- 
fused to grant his request, he brought a suit against 
the Secretary of State for India in Council piaying 
(i) for a declaration that (a) the extra assessment 
imposed by the defendant upon lands appropriated 
for building sites in the village was illegal, (h) the 
Bombay Land Revenue Code (Bom Act V of 1879) 
was not apphcable to the village, and (c) the re- 
solution of Government to the effect that the howl 
was agricultural was erroneous, fu)that the defend- 
ant be restrained by a permanent injunction from 
levying the extra assessment, (ni) that in the event 
of its being found that the Government were en- 
titled to levy the assessment, it be- declared that 
the plaintiff w'as entitled to receive the same, and 
(iv) that the amount, if any, received by the defend- 
ant on account of such assessment be aivarded to 
him The Court dismissed the suit. Held, on 
appeal, that having regard to the terms of the howl 
it was a lease of the revenues of the village on cer- 
tain conditions. The object of the lease was 
agricultural and Government never parted with 
their rights so far as the right to build was con- 
cerned. The howl was no more than a lease The 
Government parted with their rights as lessors in 
favour of the grantee as lessee and imposed upon 
him certain conditions, none of which brought the 
contract within the definition of the term “ aliena- 
ted ” village in cl. {19) ois 3 of the Bombay Land 
Revenue Code (Bom. Act V of 1879). The clause 
in the howl, that the grantee was to consider himself 
a farmer of the village and was to “ exercise the 
authority vested in farmers by Chapter VI of 
Regnlation XVII of 1827 or such as may he here- 
after vested in them by any new enactment shall be 
•exercised by you and you will be subject to such 


liAlYD REVENUE CODE (BOM. ACT V 
OE 1879) — concld 

s. 3 — concld, 

penalties as are now or may hereafter be provided 
for by Regulations,” brought the village within the 
operation of the provisions of the Bombay Land 
Revenue Code (Bom Act V of 1879) Haji 
Abdulla v. Secretary oe State fob India (1911) 
I. L. R. 35 Bom. 462 

s. 79A — Gujarat Tahihdari Act {Bom 

Act VI of 1888) — Collector, powers of — Summary 
eviction — Persons in wrongful possession — Posses- 
sion under a decree of Civil Court — Discretion of 
Collector — Jurisdiction of Civil Comt to examine 
the order. The Talukdari Settlement Officer of 
Gujarat in exercise of his powers as Collector under 
s 79 A of the Land Revenue Code (Bom Act V of 
1879) authorised the summary eviction of a person 
who was in possession of land under the decree of 
a Civil Court In a suit brought to set aside the 
order : — Held, that the powers given by s 79A 
of the Land Revenue Code, 1879, could only bo 
exercised m cases of wrongful possession Held, 
also, that no finahty was given to the Collector’s 
decision by the Land Revenue Cjde or Gujarat 
Talukdari Act ; and the jurisdiction of the Civil 
Court to decide whether the person evicted was in 
rightful possession was not excluded Talukdari 
Settlement Oeeicer, Gujarat v. Umiashankar 
Narsiram Pandya (1910) . I. L. R. 35 Bom. 72 

LATHI PLAY. 

association for, if seditious — 

See Conspiracy to Wage War 

15 0. W. N. 593 
I. L. R. 38 Calc. 559 

LEASE. 

See Lambabdar and co-sharer. 

I L. R. 33 All, 17 

See Landlord and Tenant. 

I. L. R. 88 Calc. 432 
I. L. R. 35 Bom. 333 

See Landlord and Tenant — Lease. 

See Land Revenue Code (Bom. V of 
1879), s. 3 il9). 

I. L. R. 35 Bom. 462 

See Mineral Rights. 

I. L. B. 38 Calc. 845 

See Mortgage . I. L. R. 35 Bom. 871 

See Surveys and Boundaries Act, s. 

12 . . I. L. R. 34 Mad. 108 

— Tarwad — Lease hy se- 

nior member alone — Validity of. A lease by the 
senior member of a tarwad alone is valid. Koroth 
Amman Kutti v. Perungottil Appu Nambiar, I. L. 
B. 29 Mad. 322, explained and distinguished. 
Chakkantavida CJhakkan Abdulla r. Thazhath 
Cheekkootti (1910) . L L. B. 34 Mad, a45 
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XEASE m PEBPETUITY. 

See Hindu La-v^ — ^Endowment. 

I. E. E. 38 Calc. 526 

EEGAL TSTECESSITY. 

See Hindu Law . I. E. B. 38 Calc. 721 

See Hindu Law — ^Debt 

I. E. B. 33 All 242 ; 255 

EEG-AL PBACTITIOlSrEB. 

See Legal Peactitioners Act. 

Legal Practitioner, dis- 
missed for misconduct, if may he re-admitted. Where 
a legal practitioner has been dismissed for miscon- 
duct of any description, it is open to the High 
Court to re -admit him afterwards if he satisfies 
the Court that in the interval he has borne an un- 
impeachable character and may with propriety bo 
allowed to return to practice The test to be 
applied to such cases is whether the sentence of 
exclusion has had the salutary effect of awaken- 
ing in the delinquent a higher sense of honour 
and duty and whether m the interval his con- 
duct had been so irreproachable that he might 
be safely entrusted with the affairs of his clients 
and admitted to the profession without the profes- 
sion suffering degradation. Where, therefore, a 
mukhtear was dismissed upon conviction for a grave 
offence and it appeared that in a closely connected 
transaction he had swoin a false affidavit, and where 
in the petition for re -admission he had not made 
a full disclosure of his previous history, the Court 
in the exercise of its discretion refused the appli- 
eation In re Aeiruddin Ahmed (1910) 

15 C W. "N. 357: 

I E. B. 38 Cale. 309 

EEGAE PBACTITIOITEBS ACT (XVIII 
OP 1879). 

s. 13 if) — Interpretation of clause — 

Words other reasonable cause ” explained — E'jus- 
dem generis. The words “ for any other reasonable 
cause ” in cl. (/) of s. 13 of Legal Practitioners’ 
Act (XYin of 1879) include general misconduct 
and are not restricted to professional misconduct. 
Where two legal practitioners were the President 
and a Director respectively of a so-called Provident 
Society which was in no sense a Provident Society 
but a means of furnishing profit to the Directors 
by enablmg those who so desired to gamble in the 
lives of parties who w^'ere willing to become “ ap- 
plicants ” to the society : — Held, that there was 
“ reasonable cause ” under s. 13 (/) for an order 
being made against the legal practitioners. Per 
Miller, J. — ^The principle of ejusdem generis cannot 
be applied to the words “any other reasonable 
■cause ” since the genus “ professional misconduct ” 
is not large enough to include the case of s. 12 
(where pleader may be suspended or dismissed for 
having committed a criminal offence implying a 
defect of character which unfits him to be a plead- 
■cr. Tillmanns <Ss Co. v. Knutsford, Ltd., [1908^ 
2 K. B, 885, followed. The intention of the Legis- 


f EEGAE PBACTITIOE-EBS ACT (XVIII 
OP 1879) — contd 

— s. 13 — concU. 

lature was to give to the’ High Court powers of 
control over pleaders and mukhtears as extensive 
as those which are given by the Letters Patent, s 10, 
over advocates and vakils Per EIrishnaswami 
Ayyar, J . — 01 (/) of s. 13 is not confirmed to pro- 
fessional misconduct but may be mterpreted so as 
to include any dishonest or dishonourable conduct 
whether or not m discharge of professional duty. 
It is difficult to limit cl if) to professional miscon- 
duct, because cl. (t>) deals with “ grossly improper 
conduct ” in the discharge pf piofessional duty and 
it IS not possible to name any species of professional 
misconduct which does not fall withm cl (&) itselt. 
The fact that the Legislature has restricted the 
power of Subordinate Courts mider s 14 of the Act 
IS no reason for fettering the power of the High 
Court. In re GJialah Khan MiMtear, 7 B L. R. 
179, approved. In re Second-grade Pleaders 
(1911) . . . . I. L. B. 34 Mad. 29 

— s. 14 — Refeience arising out of crimi- 

nal charge against mulditear — Proceeding under the 
Act should he distinct from criminal piocecding — 
Procedure for enquiry to he strictly followed. Where 
m the course of criminal pioccedmgs against the 
mukhtear, a Beference, purpoitmg to be made 
under the Legal Practitioners’ Act, w'as made 
agamsthim to the High Court : Held, that the pro- 
cedure prescribed in s. 14 of the Act should have 
been strictly followed from first to last, and that 
not havmg been done, the Reference was bad. 
Held, further, that the proceedmg under the Act 
must her separate and distinct and cannot he made 
part of the criminal proceedings. In re Fazalar 
Rahaman (1911) . . . 15 C. W. M. 764 

ss. 14, 40 — MuJehtear — Suspension 

hy District Magistrate, before report to High 
Court — Right to he heard before suspension — Order 
for prosecution — Criminal Procedure Code {Act 
V of 1898), s. 476 A legal practitioner cannot 
he provisionally suspended pending investigation 
(under s 14 of the Legal Practitioners’ Act) of a 
charge of misconduct brought against him, with- 
out being heard in defence under s. 40 of the Act 
and before a report has been submitted to the High 
Court in terms of s. 14 The investigation ” 
referred to m the section is investigation by 
the High Court Where upon a reference by the 
Sub-Divisional Officer relating to the conduct of 
a muktear in a case tried before that officer, 
the Distnct Magistrate suspended the mukhtear 
and on a perusal of the records directed his 
prosecution under s. 182, Penal Code : Held, that 
the order of suspension was without junadiction. 
Per WooDROEFE, J. — ^That the order for prose- 
cution could UGt be passed by the District 
Magistrate under s 476, Criminal Procedure Code ; 
as the proceeding not being properly before him 
was not a judicial proceeding Per Carnduff, 
J. — ^The District Magistrate was not acting in the 
course of a ludioial proceeding. In re Bajbangi 
Sahai( 1911 ) , . . 15 0.W.N.269 
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DEGAI. PBACTITIOMERS ACT (XVIII 
OP 1870) — conoid. 

s. 28 — Pleader and chent — Lien on 

client's moneys for fees agreed uyon^ %f enforcthle 
ivJien agreement 'not %n accordance with s. 28, Legal 
PracUUoners' Act {XV I II of 1879). An agreement 
between a pleader and bis client in regaid to fees 
for professional service which the pleader cannot 
sue on, owing to its not conforming to the provi- 
sions of s. 28 of the Legal Practitioners* Act, cannot 
also be relied upon in defence to an action by the 
client to recover moneys deposited m Court by the 
client and withdravm by the pleader The plea 
of the pleadei that he had a lien on the money to the 
extent of the fees agreed upon could not therefore 
be entertained. Qu le ' Whether the pleader 
could claim reasonable remuneiation foi his ser- 
vices in vieu of s. 28 of the Legal Practitioners* 
Act. Kamini Debi V. Khettba Mohan Ganouli 
(1910) . . . . 15 C. W. 19*. 681 

ss. 35, 36 — Tout, order declaring 
a person — Evidence to justify. Wh.ere witnesses 
merely proved that a person declared by the Dis- 
trict Magistrate to be a tout had been seen in Court 
looking after cases, one witness only saying that 
he had heard that the muldi tears regarded him as 
a tout : Held, that the evidence was clearly 
msufScient to justify the order of the District 
Magistrate. Sundar Upadhya v The President 
OE THE MTJKHTEARS’ ASSOCIATION, ChAPRA (1911) 

15 C. W. 17. 1000 

DEGAIi REPRESENTATIVE 

See Hindu l^yw — Reversioner. 

I. E. R. 33 All 15 

EEGATEE.1 

right of, to sue — 

See Will . I. L. R 38 Calc. 327 

LESSEE. 

s 

for years or for life — 

See Mineral Rights. 

I. L. R 38 Calc. 845 

in perpetuity — 

I 

See MxKERAii Rights 

I. L. B. 38 Calc. 845 

LETTERS OE ADMnnSTBATIOIT. 

Presidency Insolvency 

Act {III of 1909), 6. 108 — Letters of administration, 
apphcalion hy creditor — Hehtor dying in insolvent 
circumstances. Letters of administration may be 
granted to a creditor although the liabilities of the 
deceased debtor appear to be in excess of the assets. 
Application in the Insolvency Court is not the 
creditors only remedy. In the goods of Makhan 
Lall Chatterjee (1911) . 15 C. WT. N. 350 

LETTERS PATENT. 

See Civil Procedure Code,, 1908. s. 115. 

ISC.W.N. 848 


LETTERS PATENT-^cowcZd. 

el. 12-^ 

See Equitable Mortgage. 

I. L. R. 38 Calc. 824 

See Jurisdiction. 

I. L. R. 34 Mad. 257 

LEX LOCI CONTRACTtrs. 

See Evidjjnce . I L, R. 33 All. 571 

LIBEL. 

Statement m written statement 

— Privilege — Party to judicial proceeding, statement 
hy, in written statement — Absolute privilege — 
Qualified privilege — Rules of English Lau), if 
applies in India— Penal Code {Act XLV of 1860), 
s. 499 Defamatory statements made m the 
written statements of a party to a judicial pro- 
ceeding are not absolutely privileged in this 
country Royal Aquarium v. Pachinson, {18921 
1 Q. B. 451, not follow^ed Augada Ram Shaha 
V Nemai Ghand Shaha, I L. R 23 Calc. 867, 
followed. Qualified privilege on the ground that 
the defendant had an interest in the subject- 
mattei of the communication and that the person 
to whom it was made had some duty to perform 
in the matter cannot be claimed in respect of 
such statements unless they fell within the 'ex- 
ceptions to s 499 of the Indian Penal Code. 
Sandyal V. Bhaba Sundari Debi (1910) 

15 C. W. N. 995 

LICENSE. 

See Excise Act . 15 C. W. N. 169 

LIEN. 

Civil Procedure Code, 1882, ss 282, 
287 . . I. L. R. 35 Bom. 275 

See Solicitor’s lien eoe costs. 

I L. R. 35 Bom. 352 

LIMITATION. 

See Limitation Aoas. 

See Adverse Possession. 

I. L. R. 33 All. 224 ; 229 ; 443 

See Civil Procedure Code, 1882, s 43* 

I L. R. 33 All. 244 

' See Civil Procedure Code, 1882, ss. 
230, 235 , . I. L. R. 83 Ail. 617 

See Civil Procedure Code, 1908, s. 48, 
AND SCH. I, 0. XXI. 

I. L. R. 35 Bom. 103 

See Civil Procedure Code, 1908, s. 60. 

I L. R. 33 All. 629 

See Companies Act (VI of 1882), s, 169. 

I. L. R. 33 All. 641 

See Execution of Rent-decree 

I. L. R. 38 All. 288 

See Gujarat Talukdars Act, s 29 E. 

I. L R 35 Bom. 324 
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lilMITATIOIQ*— 

See Hindu Law — Conversion 

I. L. B. 33 All. 356 

See Idol . . I. L. B, 33 All, 735 

See Limitation Act. 

See Limitation Act (XV oe 1877), s. 10 
I. L B 35 Bom. 49 

See Mortgage I. L. B. 38 Calc. 342 

See Provincial Insolvency Act (III oe 
1907), s. 46 (4) I L. B. 33 All. 738 

See Transfer of Property Act (IV of 
1882), ss 82 AND 100 

I. L. B. 33 All 708 

Hindu Deities — Suit for removal 

of Hindu Deities from one’s custody to another’s — 
Limitation Act {XV of 1877), Sch II, Arts 49, 120, 
145. A suit by Thahurs (deities) themselves for re- 
moving themselves from the custody of the defend- 
ants to the custody of the iDlaintiffs other than 
themselves is not a suit for a moveable property 
It would be a suit for which no provision is made 
in the Limitation Act, and would therefore naturally 
come under Art. 120 of Sch. II of the Act unless 
any other article also applied. Art. 49 has no 
apphcation to such cases Bali Panda v Jadu- 
3VIANI S ANTRA (1910) . I. L. B. 38 Calc. 284 

2. Agreement between joint 

trustees — If one of several joint trustees barred, 
the others also barred — Agreement between joint 
owners or trustees, e'ffect of. Two joint trustees 
A and B entered into an agreement, which 
recited that the famihes of A and B were entitled 
to the management of the trust and further pro- 
vided that N’s right shall after his death be 
exercised by his heirs and B’s right shall be after 
his death be exercised by his hens : Held, that 
the effect of this agreement was to constitute 
the heirs of A and B joint trustees and not to 
create a right m severalty between the. two bran- 
ches, Where an adult joint trustee takes no steps 
to protect the trust and his right to take steps 
becomes time barred, the rights of other joint 
trustees, even though minors, become time barred. 
Thiyagaraja Pillai V B.atnasabapathi Pillai 
(1910) . . . I. Xi B. 34 Mad; 284 

3. FJxecution of joint decree— 

Decree set aside as against one of several joint judg- 
ment-debtors against whom it had been ev parte — 
Decree passed subsequently against the exempted party 
— Civil Procedure Code, 1882, s 108 — Order on a 
former application whether res judicnta A decree for 
sale on a mortgage was passed against several de- 
fendants jointly on the 25th August, 1900, and made 
absolute on the 21st December, 1901. As against 
one, defendant, however, the decree was ex parte, 
and it was set aside as against her on appeal on the 
11th March 1902. Subsequently, a decree was pas- 
sed on the merits against this defendant on the 1 5th 
August, 1902, and her appeal was dismissed by 
the High Court on the 16th November, 1904, and 
as against her that decree was made absolute on 
■the 27th November, 1905. An apphcation for exe- 


lilMITATIOH— 

cution was made against all the defendants on the 
21st December, 1905, based on the decrees of the 
25th August, 1900, the loth August, 1902. the 16th 
November, 1904, the 21st December, 1901, and the 
27th November, 1905 The defendants filed an 
objection to the application on the 7th February, 
1906, alleging that they were no parties to the 
decrees of the loth August, 1902, and the 27th 
November, 1905, and that, as to the decrees of the 
25th August, 1900, and the 2ist December, 1901, 
they weie time barred Held (affirming the deci- 
sion of the High Court), that the decrees of the 25th 
August 1900, and the 16th November, 1904. were 
steps in granting the plaintiff the relief to which he 
was entitled. The latter decree supplemented and 
completed the former, and for the &st time justi- 
fied the plaintiff m applying for the jomt execution 
of the decree Time under the Limitation Act 
(XV of 1877) began to run from the date of the 
latter decree, oi rather from the date it was made 
absolute — the 27th November, 1905, and conse- 
quently the apxffication was not barred. Held, 
also, that the plamtiS was not estopped, in the 
present proceedings, by the order of the 27th 
November, 1905, dismissing his former application 
for execution of the 15th February, 1905, which* 
was based on the deciee of the 15th August, 1902, 
alone ; whereas the present application was based 
on the jomt effect of the two orders absolute of the 
21st December, 1901, and the 27th November, 1905, 
which were in effect one decree of the Latter date. 
The appheations therefore were different and the 
former did not operate as a res judicata Ashpaq 
Husain v Gauri Sahai (1911) 

I. L. B. 33 All. 264 

LIMITATION ACT (XV OF 1877). 

s. 3, Sch. II, Arts. 13, 14 — Ciml Pro- 
cedure Code, 1881, s 310A — Execution of decree — 
Suit involving the cancellation of an order setting 
asnle a sale — LimMion. A Civil Court acting 
under s. 3i0A of the Code of Civil Procedure, 1882, 
set aside a sale on an application made about 14 
months aftei the sale. The auction- purchaser more 
than a year after this order sued for possession of 
the pioperty and for a declaration that the order 
under s 310 A was passed without j ar^sdiction. 
HeU. that the Older whether passed rightly or 
wrongly was not a nullitv, and that the order 
having been passed in a proceeding other than a 
SUIT, Art 13 of the second schedule to the Indian 
Limitation Act, 1877, barred the present suit, 
inasmuch as the plaintiff could not obtain a decree 
for possession without first having the oidor set 
aside. Kishobi Lal v Kuear Singh (1910) 

I L. B. 33 All. 93 

ss. 6, 12 ‘ — Appeals under Indian 

Forest Act (F of 1882) — In calculating period of 
limitalion for appeals undei the Indian Potest Act, 
time for obtaining copy of judgment not to he ex- 
cluded The provision ms 12 of the Limitation 
Act of 1877 that in computing the period of 
limitation prescribed for an appeal the time requi- 
site for obtaining a copy ot the order appealed 
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against should be excluded does not apply to appeals 
under s. 10 of the Madras Forest Act, 1882. The 
express power given to the Governor in Council 
by s 10 of the Forest Act to extend the time for 
appeal under this section shows that the Legisla- 
ture did not intend that the geneial provisions of the 
Limitation Act should apply to such cases The 
Madras Forest Act is a special and local enactment 
and the application of s 12 of the Limitation 
Act to appeals under that Act affects the period 
prescribed by that Act, ■within the meaning of 
s. 6 of the Limitation Act The provisions of 
s. 6 of the Limitation Act exclude the applicability 
of s. 12 of the Act in the case of appeals under 
s 10 of the Madras Forest Act. Reference under 
the Madras Forest Acts 1882^ 1. L R. 10 Mad. 210, 
dissented from. Veera*nma v Ahhiah, 1. L. R 18 
Mad. 91, followed Vatt 4 .kulakaba 2 T Sowoaker 
Abu Backer Sahib v The Secretary of State 
FOR India (1909) . I. L. R. 34 Mad. 505 

s, 10 — Wdl — Trustees — 8uU hy testa- 
tor’s sister for declaration of heirship and ownership 
of the residue of testator’s estate — Resulting trust aris- 
ing hy operation of law — Limitation One Jethabhai 
died on the 7th December 1889 after having made 
a will dated the 20th February 1889 The will 
gave certain legacies, mcluding one of B300, to 
the plaintiff, testator’s sister. Under the will five 
trustees were appointed and it provided as fol- 
lows “ Out of these five (trustees), Dave Gav- 
nshankar Kushalji and my nephew (plaintiff’s 
son) Desai Mojilal Premanand should both join and 
take possession of my properties after my death m 
accordance with the above will, and with the con- 
sent of the remaining trustees, they are to dispose 
of the properties m accordance with what is written 
m the above will, and should any outstandings 
have to be recovered for giving effect to the said 
dispositions, they are to do the same and I do by 
this will give them power to do whatever else they 
may have to do to carry out the will.” In the year 
1906 the plaintiff having brought a suit for the 
declaration that she was the heir of the testator, 
her brother, and as such oivner of the residue 
remaining after administering his property under 
the will and for the recovery of the residue, a 
question arose as to whether the suit was time- 
barred on the ground that there was no trust 
declared with regard to the residue and no direc- 
tion given to distribute it among heirs at law Held, 
that the suit was not time -barred, and that once 
the testator’s property was vested in the trustees 
for a specific purpose, it was not necessary that 
any resulting trust of the residue, which necessarily 
arose by operation of law, should be specified in 
words n t ie will m order to bring it within the 
scope of s. 10 of the Limitation Act (XV of 1877). 
Mojilal Premanand v. Gavrishankar Kushalji 
(1910) . . . I. Ii. R. 35 Bom. 43 

s, 12 — -Limitation Act (XV of 1877), ss. 

4, 12 — Appeal — Exclusion of time for taking copies 
— Decree signed after application — High Court — 
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Practice — Rule treated as appeal. An appellant 
IS entitled to the deduction of the time between 
the delivery of the judgment and the signing 
of the decree Where the intending appellant 
having applied for certified copies of the j‘udg» 
ment and decree, the copy of the judgment was 
delivered to him and at the same time an unused 
folio and the Court-fee filed for the copy of the 
decree were also returned because the decree had 
not been signed, and the applicant had to make 
a fresh application for a copy of the decree after 
it had been signed. Held, that the first appli- 
cation for a copy of the decree should be treated as 
pending all the time so that the applicant would be 
entitled to a deduction of the time between the 
signing of the decree and the date when the copy of 
the decree was ready to delivery. When appli- 
cation for copy IS made before the decree is signed, 
the applicant is not entitled to a deduction of the 
time between the date of the application and the 
signing of the decree twice over when the same has 
been already excluded by reason of the decree not 
having been ready. Bcm Madhuh Mitter v. Matun- 
gini Dassi, I. L. R. 13 Calc 101, followed Kali 
8ankar Bajpai v. Baihanta Nath Sen, 7 O W. N. 
109, and Dulali Bewa v Sarada Kinhar Palit, 3 C. W. 
N. 55, referred to. The rule in this case was 
treated as an appeal subject to the condition that 
the order passed would take effect on payment by 
the successful applicant of proper Court- fees. 
Mahomed Wehiduddinv. Hakiman, I. L. E. 25 Calc. 
757, referred to. Tarabati Koer v. Lala Jagdeo 
Narain (1911) . . . 15 C W. N. 787 

s. 14 — ** Court ” — Interpretation — 

Court in British India — Court in a Native State in 
India not included. The word “ Court ” as used 
in s. 14 of the Limitation Act (XV of 1877) means 
a Court in British India, and not a Court in a 
Native State of India. Chanmalapa Chenbasapa 
V Abdul Vahab (1910) I. L. R. 35 Bom. 139 

X. g. 19 — Acknowledgment, if 

gives fresli start to limitatio u for execution 
of decree — Step-m^aid of execution — Compromise 
to have part of decree executed at a later date. Where 
upon a previous application for execution, the case 
was compromised by a joint petition stating that 
a part of the decree had been satisfied and that 
the rest will be satisfied at a future date . Held, 
that this was an acknowledgment of the judgment- 
debtor’s liability which gave a fresh start to 
limitation under s 19 of the Indian Limitation 
Act. Held, furtier, that s 19 of the Limitation 
Act applies to applications for executions of 
decrees. Rakhal Qhander Tewari v. Hemangini 
Dehi, 3 C. L. J. 347, Ram Kumar Kur v. Jakur 
Ali, I. L. R. 8 Calc. 716, and Toree Mahomed v. 
Mahomed Malibood, 1. L. R. 9 Calc. 730, referred 
to. Quoere : Whether a compromise made upon 
an application for execution, reciting that the de- 
cree has been executed iu part and that th^ rest 
of it would be satisfied hereafter and containing 
no reference to any further proceedings to bo 
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taken in execution, is not a step-in-aid of exe- 
cution. Ghansham v. Muhh. 7. L, R. 3 All. 320, 
referred to. Bindeswaei Koer v. Awadh 
Behari Ball (1910) . . 15 C. W. IST. 82 

2, ■ — — AcJcnowledgement 

of debt by Collector ot Deputy Collector as agent for 
Court of Wards saves limitation under — Regidation V 
of 1804, s, 2, Collector’’ s powers under — Court of 
Wards, powers of Under Begulation V of 1804 
as amended by Madras Act IV of 1899 the duties 
of the Court of Wards are not limited to the 
education of the mmor but include the due preser- 
vation of the estate. The Court of Wards has 
power to make an acknowledgment of a debt 
which would bind the ward and give a new start- 
ing point for limitation wnthin the meamng of 
the Indian Limitation Act IX of 1877, s. 19. By 
the power oi delegation "given m s. 2 of Regu- 
lation V of 1804 the Collector has power to give 
such an acknowledgment as agent of the Court 
of Wards Suryanarayana v Narendra Tlmtraz, 
I. L. R. 19 Mad. 255, distingusihed. Beti Maha- 
ram v The Collector of Etwah, I L. R. 17 All 198, 
commented on. No distmction can be drawn be- 
tween the powers of a Collector and those ot Deputy 
Collector. Kondamodaltj Ltxga Reddi v. Allitri 
Sarvarayude (1910) . I. L. B. 34 Mad. 221 

3. — Contract Act (IX 

of 1872), ss. 208 and 209 — Suit to recover money — 
AcJcnowledgement by defendants Qumasta (agent) 
after his death — Death of the defendant not fcnown to 
plaintiff — Limitation. Plamtiffs’ firm had dealings 
with one Haji Usman from the 5th January 1901 
till the 25th October 1903. Haji Usman’s business 
was managed by a gumasta (agent). Haji Usman 
died in or about March 1903, and the plaintiffs had 
no knowledge of his death. On the 2nd June 1903 
the gumasta wrote to the plaintiffs a post-card 
stating, “ you mention that there aie moneys due ; 
as to that I admit whatever may be found on proper 
accounts to be owing by me ; you need not enter- 
tain any anxiety. ’ ’ On the 30th May 1906 the plaint- 
iffs brought a suit agamst the managers of Haji 
Usman’s estate to lecover a certain sum of money 
on an account stated. The defendants pleaded 
the bar of limitation on the ground that there was 
no acknowledgment of the debt by a competent 
person Held, that the suit ’ysas not time-barred. 
The gumasta' s letter of the 2nd June 1903 was an 
acknowledgment within the meaning of s. 19 of 
Limitation Act (XV of 1877). The case fell within 
the provisions of ss. 208 and 209 of the Contract 
Act (IX of 1872). Th.^ termination of the gumasta’ s 
authority, if it did terminate, did not take place 
before the 2nd June 1903 as the plaintiffs did not 
know of the prmcipal’s death, and the gumasta was 
bound under s. 209 to take, on behalf of his late 
principal, all reasonable steps for the protection and 
preservation of the interests entrusted to him. 
Ebraisim Haji Yakub v. Chuisilal Lalchand 
/1911) . . . I. L, B. 35 Bom. 302 


LIMITATI03N ACT (XV OF 1877) — conid.. 
s, 22 — 

See Mortgage . I. L. B. 38 Cale. 342 

See Parties . I. L. B. 33 AIL 272 

Sch. II, Art. 11 — Civil Procedure 

Code, Act XIV of 1882, ss. 278, 281, 283-— Art. 11 
of the Limitation Act not applicable where judgmeni-^ 
debtor no party to proceedings under s. 278 of the 
Civil Procedure Code Where, m a claim proceeding- 
under s. 278 of the Civil Procedure Code the judg- 
ment-debtor has not appeared and there has been 
no adjudication between him and the claimant, 
the period of limitation prescribed by Ait. 11 of 
Sch. II of the Limitation Act will not apply to a 
suit brought by the defeated claimant to estab- 
lish his right against the judgment-debtor. Sadaya 
Pellai V, Amurthathachy (1910) 

I. L. B. 34 Mad. 533 

Sch. II, Art. 35— Bestitution of 

conjugal rights, suit for — Where, after demand 
and ref'usal differences are made up, time icill not run 
until there is a fresh demand and refusal — Agreement 
between husband and wife, providing for future sepa^ 
ration how far valid under Hindu and English law — 
The Madras Civil Courts Act, 111 of 1873, s. 16. 
Where after demand by the husband and refusal 
by the wife to return to cohabitation, the parties 
make up their differences, limitation wnll not run 
under Ixb. 35 of Sch. II of the Limitation Act 
of 1877 until there is a fresh demand and i*efusal. 
A, a Hindu Brahmm, after refusa-l by his wife B 
to return, brought a suit for restitution of conjugal 
rights in 1903. The suit termmated in a compro- 
mise between A and B in July 1904, by which it 
was agreed that B should return and live -with A 
and that if at any time thereafter she should 
desire to live apart from A, she was to be paid R350 
by A. B never returned to live with A, who on 
6th July 1907, brought a suit for restitution 
alleging a demand and refusal in February 1907 : 
— Held, that the suit was not barred under Art. 35 
of Sch. II of the Limitation Act and that the de- 
mand and refusal prior to 1903 did not furmsh the 
starting pomt for limitation : — Held, also, that the- 
agreement between A and B in July 1904, provid- 
ing for a future separation was invalid. It was 
forbidden by the Hindu Law, which ought, under 
s 16 of Madras Act III of 1873 to be applied m 
determining the marital obligations between the 
parties. TeTcait Mon Mohrni Jemadat v. Basanta 
Kumar Singh, 1. L R 28 Calc. 751, referred to. 
Such agreement must also he considered as opposed 
to public policy and unenforceable. Mherally v. 
SaJcerJchanoobai, 7 Born. L. R. 602, referred to. 
Even under the English law, the agreement, pro- 
viding for a future separation was invalid and 
would not operate as a bar to a suit for restitution 
of conjugal rights. Krishka Aiyar v Balammai* 
(1910) . . . I. Ii. B. 34 Mad. 308 

Sch. II, Arts 39, 109— Arf. 109 

not applicable where profits not received by defendant 
— Claim for mesne profits when plaintiff hept out of 
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posse, ^sion is a i,uit for dcmiages and falh within Art 
39 — Judgment fo) possession, effect of A suit for 
mesne profits by a- plaintiff who had been kept out 
of possession by the defendant, does not, for pur- 
poses of limitation, fall wnthm Art 109 of Sch. II 
of the Limitation Act, when no profits have been 
actually received by defendant Such a suit is one 
for damages for trespass on immoveable property 
and falls under Art 39 of Sch II Ahbas v. Fassuh- 
ud-Din, 2i Calc 463, not followed A judgment 
for possession against a defendant must be deemed 
to decide that the defendant was in possession at 
least at the date of ]udgment. Haivlisami Reddi 
V Authi L4.KSHMI Ammal Q909) 

I. Ii. B. 34 Mad. 502 

Seh. II, Arts. 49, 120, 145— 

See Limitation . I. B. B. 38 Calc. 284 

Seh. IT, Arts. 61, 83, 116, 120— 

Contract Act, IX of 1872, ss 70, 222 — Smt hy agent 
against principal to recover moneys spent hy him 
falls under Art 61 of Sch II of the Limitation 
Act and not under Ait. 116 or 120 The duty of 
the principal under s, 222 of the Contract Act to 
indemnify the agent is an obligation imposed by 
law and is attached to the relation of principal and 
agent constituted by act of parties 'TOere a regis- 
tered contract of agency does not provide for such 
indemnity, such obligation cannot be treated as 
a term or part of such contract and a suit by 
the agent for recovering moneys spent by him 
on account of his principal mil not for purposes 
of limitation fall mthin Art 116 of Sch. II of the 
Indian Limitation Act. Art. 83 of Limitation Act 
will not apply ; and even if it did, limitation will 
begin to run from the date of such payment and 
not from the termination of the agency The fact 
that the agent has under s. 217 a right of retainer 
out of sums received on account of his principal and 
a light of lien under s 222 will not postpone the 
right of action until the termmation of the agency.' 
The right of the agent to recover is conferred hy s 70 
of the Contract Act and there is nothing to pievent 
his making his claim immediately after he expended 
his own moneys. The article applicable to such 
cases is Art 61 of Sch. II of the Limitation Act. 
That article is not confined to cases where the 
defendant is under a legal liability to make the pay- 
ment but is also applicable to cases falling under 
s. 70 of the Contiaot Act. Kandiswamy Pillai 
V. Avayambal (1910) , I. Ii. B. 34 Mad. 167 

Art. 85 — Mutual account, test of. 

Where the course of dealing between A and B was 
that A should finance B and that B should keep H 
secured in respect of such advances by consignments 
of coffee of a value equal to his indebtedness, the 
account between A and B though current and open 
is not “ mutual ” within the meanmg of Art 85 
of Sch. n of the Limitation Act Although the 
balance may shift from one side to the other, such 
shifting balance isinot conclusive as a test of mutual- 
ity. Payments made on account by one party and 
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credited by the other whether in money or goods 
do not render the account mutual. There must be 
independent obligations on both sides, to make 
the account mutual. Hiiada Basappa v. Gadigi 
Muddappa, 6 Mad H 0. R 142, referred to 
Shivi Gowda ik Fernandes (1910) 

I. L. B. 34 Mad. 513 

Seh. II, Art. 104 — Muhammadan law 
— Dower — Wife put into passesswii of husband's pro- 
perty in his lifetime and subsequently dispossessed — 
Suit by her heir for balance of dower debt — Limit- 
ation Held that Art. 104 of Sch II of the Indian 
Limitation Act, 1877 (Art 104, Sch. I, Act IX of 
1908) does not apply to a suit by one of the heirs 
of a Muhammadan widow, who, having been put 
into possession of her husband’s property dnring 
his lifetime m lieu of her dower is dispossessed 
thereof subsequently to his death. H^mtd-Ullah 
Khan Xajjo (1911 I. L. B. 33 All. 588 

Sch. II, Art. 110 — When arrear be- 
comes due — Limitation runs under Art. 110 only from 
date when rent is ascertained by proceedings under 
Rent Recovery Act. In the case of rents recoverable 
under the provisions of the Rent Recovery Act, such 
rents become ascertained only when they have been 
ascertained by means of the procedure provided by 
the Act In a suit brought by the tenants against 
their landlord for a declaration that the latter was 
not entitled to vary the terms of previous pattas, 
judgment in favour of the tenants w’as given by the 
High Court in August 1902 Prior to that date the 
landlord had instituted summary suits under the 
Bent Recovery Act against the tenants to enforce 
acceptance of pattas by them in respect of the. same 
lands and the decision in those cases was given by 
the Sub-Collector in May 1904. The landlord ten- 
dered pattas as directed in the summary suits and 
brought suits for rent withm three years from the 
date of the summary dicisions but more than three 
years from the date of the High Court judgment : — 
Held, in the circumstances, that the rent was ascer- 
tained md the arrears became due within the mean- 
ing of Art 110 of Sell II of the Limitation the date 
of the judgment in the summary suits and not on 
the dite of the Act on judgment of the High Court. 
Aiunachalam Chettiar v Kader Rowtken, I L. R. 
29 Mad 556, distinguished Rangayya Appa Rao 
V. Bdhba Sriramulu, /. L. R 27 Mad. 143, 
referred to. Syed Gulam GHOtrss Sha Sahib v. 
Shunmugam Pillai (1910) 

I. L. B. 34 Mad. 438 

Sell II, Art. 120 — Limitation Act 

{XV of 1877), Sch. 11, Arts. 120, 123-,-Suit by widow 
of Makomedan for share against son who got order for 
grant of letters of administration but did not take out 
same — “ Representative ” — Time from which limita- 
tion runs Where on the death of a deceased 
Mahomedan, a contest amongst his heirs as to who 
should take out letters of administration was 
decided in favour of the defendant No 1, but he did 
not furnish security and the order for grant of 
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letters of administration was thus never completed. 
Hdd, that, if Art. 120 of Sch. II of the Limitation 
Act applied to a snit by one of the other heirs to 
recover her share from the defendant No 1 who 
was m possession, limitation ran at the earliest from 
the date of the decision of the Appellate Court 
affirming his right to take out letters of administra- 
tion. Quaere The other members of the family of 
the deceased having also been joined as defendants, 
whether defendant No. 1 could be allowed to ob- 
tain for himself any advantage by urging that he 
never in fact became the legal representative of the 
deceased within Art. 123 ol Sch. II of the Act, not 
having actually taken out letters of administration. 
Eayez Ali Khan v Sitara Begtjm (1910) 

15 C. W. N. 10 

Sch. II, Arts. 20, 123, 144— Penoi? 

of Limitation applicable to suit by Muhammadan to 
•recover his share of his deceased wife^s estate Art. 
123 of Sch. II of the Limitation Act of 1877 applies 
only when the suit is for a share of an estate which 
it IS the legal duty of the defendant to distribute. 
Umardaraz All Khan v Milayat Ali Khan, I. L. B. 
19 All. 169, followed. Where a Muhammadan 
dies intestate his estate at once vests in his heirs as 
tenants in common and there is no one charged 
by law with its distiibution. In a suit by one of 
the heirs to recover his share, Art. 123 of the 
Limitation Act does not apply. Kasmi v. Ayisham- 
ma, 1. L. B. 15 Mad. 60, dissented from. Art. 
144 will apply in the case of immoveables and 
Art. 120 when the property sought to be recovered 
is moveable. Keadersa Hajee Bapph v Phthen 
Veettil Ayissa Ummah (1910) 

I. L. B. 34 Mad. 511 

Arts. 120, 144 — Suit by Mahomedan 

for partition of immoveable property governed by Art 
144 and not 120. Where a Mahomedan sues for 
partition of moveables and immoveables, his claim 
as regards immoveables falls withm Art 144 and 
not 120 of Sch. II of the Limitation Act. Syed 
Noordeen Sahib v. Syed Ibrahim Sahib (1910) 

I. L B. 34 Mad. 74 

Arts. 132, 144 — Mortgage — Third 

person redeeming the mortgage at mortgagor's desire — 
Sale by mortgagor of his rights — Sale-deed unregis- 
tered — Sale-deed could be looked at for evidence of pay- 
ment of money — Suit by mortgagor to redeem ignoring 
sale — Lienor's> rights — Adverse possession by lienor 
— Begistration Act {III of 1877), s. 17 — Evidence 
Act (1 of 1872), s. 91. The plaintiff mortgaged 
certain property with possession with defendant 
No. 1 for R601 on the 4th April 1873. On the 25th 
November 1878, defendants Nos. 2 to 4, at the re- 
quest of the plaintiff, paid off the mortgage to 
defendant No. 1 ; and for the sum so paid and for 
a further payment of B50, the plaintiff sold the 
property to defendants Nos. 2 to 4. The document 
as to the sale was not registered ; but ever since the 
purchase, the defendants Nos. 2 to 4 were in posses- 
sion as owners. In 1907, the plaintiff filed a suit 
to redeem the mortgage of 1873. The defendants 
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Nos. 2 to 4 set up in reply the sale of 1878 and 
contended that the suit was barred by limitation : — 
Held, that the sale deed being unregistered could 
not be looked at for proving the sale, but it could 
he looked at as evidence of payment of money. 
Mahadnappa bin Banappa v. Ban bin Bala, [1875) 
P. J. 299 and Waman BamiJiandra v Bhondiba 
Krishnap, 1 L. B 4 Bom. 126, followed. Held, 
further, that the redemption having been made by 
the defendants for the plaintiff with his knowledge 
and consent, they became entitled to hold the pro- 
perty as lienors and the plaintiff could not recover 
it from them without paying the amount of B651. 
Mahomed Shumsool v. ShewuJcram, L B 2 1. A. 17, 
follow^ed. Held, further, that the defendant’s lien 
was alive for twelve years after 1878, that is, up to 
the year 1890 (Art. 132 of the Limitation Act of 
1877) ; that when that period expired, the lien was 
gone and their possession after that was without 
any right , and that their title by adverse possession 
was perfected in 1902. Bamchandra Yeshvant 
Sirpotdar v. Sadashiv Abaji Sirpotdar, I. L. B. 11 
Bom. 422, explained. Held, therefore, that the 
plaintiff’s suit was barred by limitation. Rambhh 
BIN Hanbianta Nama bin Narayan fl911) 

I. L. B. 35 Bom. 438 


Sell II, Art. 134— 


A^ee Hindu Law — Endowment. 

I. li. B. 38 Calc. 526 


ScL. II, Art. 141— law—Suit 

by reversioner for possession — Adverse possession by 
widow of predeceased son of last male owno — Limita- 
tion. A separated Hindu died leaving him surviving 
two widows and a daughter-in-law, the widow of his 
predeceased son. Upon the death of the survivor 
of the two widows the daughter-in-law took posses- 
sion of the property and remamed in possession 
thereof for more than twelve years, adversely to 
the reversioners. Held, on suit by the reversioners 
to recover possession, that their claim was time- 
barred, their cause of action having commenced 
from the death of the survivor of the two widows 
of the last owner Sham Koer v. Bcih Koer, L. B. 
29 I. A. 132, referred to. Gajadhae Bands v. 
Barb ATI (1910) . • I. Xi. B. 33 AIL 312 


Sell. II, Arts. 137, 142, 144- 

Adverse possession — “ Defendant ” — Successive but 
independent trespassers. Blamtiffs purchased cer- 
tain property at an execution sale on the 20th 
November 1891, the property being at the time 
of purchase in the possession of trespassers, and 
formal possession was given to them on the 25th 
November 1892. In 1897 other persons, also tres- 
passers, obtained possession of the property, against 
and not through the persons originally in posses- 
sion, In 1908 the plaintiffs sued the second set of 
trespassers for possession. Held, that Art. 144 
of the second Schedule to the Indian Limitation 
Act, 1877, applied and the suit was not time- 
barred. Bam Prasad Janna v. Lakhi Narain 
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PmclJiari, I. L R. 12 Calc 197 r, follo^ved. Ram 
Lakhan Rai V Gajadhar Rai (1910) 

I. L B. 33 Ail. 224 

— Arts, 142 and 144 — Suit to recover 

possession — JDispossesston — Discontmvance of posses- 
sion — Possession an agent of minou — Deciee hy 
the mino'is on attaining majority against the agent for 
possession of the pioperty — Decree not executed and 
tarred hy limitation — Agent tvrongfulJy dispossessed 
ty a third person — Money decree against the original 
owners — Deciee-liolder seeking to attach propeity — 
Adverse possession — Civil Procedure Code {Act XIV 
of 1882), 8 283 N died, in 1879 leaving behind him 
tvo minor sons R and D, and a mistress A The 
later looked after the niinois and managed their 
property When they arrived at the age of majo- 
rity they found that A elaimed the property in her 
own right In 1S91, R and D sued A for the posses- 
sion of the lands and obtained a decree on the 30th 
of August 1892, vhich was confiimed on ^-ppeal on 
the 15th June 1894 This decree vas sought to be 
executed on the 26th June 1897, but the application 
was dismissed as barred by limitation. A was then 
vrrongfully deprived of the possession of the pro- 
perty by V , who sold it to B in 1898 B mortgaged 
the property to E in 1900. In the same year the 
plaintiff obtained a money decree against R and D, 
and in execution of it he had an attachment placed 
on the property, but the attachment vas removed 
in 1904 at the instance of B and E In 1905, the 
plaintiff brought a suit for a declaration that the 
property was liable to be attached and sold m 
execution of his decree against R and D The 
defendants B and E contended that the suit 
was barred under Art. 142 of the Limitation Act, 
1877, inasmuch as neither the plaintifi nor his 
predecessors-in-title i? and D v ere in possession of 
the property within twelve years preceding the suit 
Held, that the suit having been brought by the 
plaintiff, under s 283 of the Civil Procedure Code 
of 1882, to establish his right to attach and sell 
the property in dispute as that of his judgment - 
debtors R and D in execution of his money decree, 
all that be had to prove was that on the date of 
attachment the j'udgment-debtors had a subsisting 
right to the property ; and that the suit must, there- 
fore, be tried as if it were a suit for possession by the 
j'udgment-debtor. Held, also, that as A’s posses- 
sion must be deemed to have begun in 1879 as that 
of bailiff or agent for the minors R and D and to 
Lave continued as such until after they bad arrived 
at the age of mctjority, and as there had never been 
any dispossession by A of R and D while they had 
been in possession, in a suit against A her plea of 
limitation would be decided by the application, not 
■of Art. 142, but of Art. 144 of the Limitation Act, 
1877. Morgan v Morgan, 1 Aik, 489, followed ; 
Taylor v. Horde, JSm. L. C. Vol, II ilOth Edn.), 644, 
645, followed ; Lalluhhaz Bapuhhai v. Mankuvarhai, 
I. H R. 2 Bom. 388, at p. 413, followed ; and Dadota 
V. Krishna, 1. L. R, 7 Bojn. 34, followed. Held, 
•further, that though the decree for possession, ob- 


lilMITATION ACT (XV OF lQ77)—concld. 

Seh. II, Arts. 142, 144 — concld 

tamed by R and D against A had become incapable 
of execution by reason of then failure to apply 
to the Court for its execution within the period 
presciibed by the law of limitation, the right 
established by it lemamed and though that right 
could not be enforced as against A by execution 
through the Conit, the decree-holders could enter 
by ousting any tre&passei, A included, Bandu 
V. Naha, I L R 15 Bom 238. followed. Held, 
therefoie, that there having been no allegation 
ot possession in R and D lost by dispossession or 
discontinuance of possession, but the case put for- 
vard having been a title in them established by 
their decree against A and a wrongful possession 
obtained from her after the decree by V under 
whom B and E claimed, the limitation appli- 
cable to the suit was that provided by Art 144, 
not Art. 142, of the Indian Limitation Act (XV of 
1877) Faki Ahdidla v Bdbaji Gungaji, I. L Ri 

14 Bom 458, followed , and Gangaayal Nagu Kaval 
Mhaha v Nago Dhaya Mhaha, {1887) P J. 242, 
followed Per Heatok, J .—Art. 142 of the 
Indian Limitation Act (XV of 1877) has no appli- 
cation to claims V hich neither m form nor m terms 
are claims to possession, made necessary by reason 
of dispossession or discontinuance ot possession. It 

15 a general principle that anyone suing in ejectment 
must prove possession within twelve years : the 
reason for this, hovever, is that possession is com- 
monly the effective assertion of title which is relied 
on ; but it is not the only one. There is another 
which in some cases is equally good, and that is an 
assertion of title made in Court and established by 
a decree. That is good against those who are party 
defendants to the suit ; and if the same title is re- 
asserted and m^de good m a later suit against 
other opposing parties, it is good against them also 
and entitles to possession whether the title claimant 
has or has not been in possession within twelve 
years, unless the opponent can defeat the title by 
adverse possession Vasudbo Atmabam Joshi v. 
Eknath Balkbishna Thite (1910) 

I. L. R. 36 Bom 79 

ScR II, Art. 144— 

Bee Hindu Law . I. L. B, 34 Mad. 402 
Seh. II, Art. 164— 

See Substituted Sebvice. 

I. Ii. R. 38 Calc. 394 

Seh. II, Art. 179— 

See Limitation . I, Xi. R. 33 All. 264 

Limitation — Step m aid 

of execution, withdrawal of informal application, if is 
—Civil Procedure Code {Act XIV of 1882), ss 232 
235 — Retransfer of assigned decree to decree-holder. 
Where a decree-holder applied for execution of a 
decree and withdrew the application on the objec- 
tion of the judgment-debtors that the decree had 
been transferred to a third person who had re- 
1 transferred it to the decree -holder and that 
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IiIMITATlOlSr ACT (XV OE lS*l'1)—concU 
Seh. II Art 179— co?^cR 

therefore the execution could not pioceed — Held, 
that the application was a step m aid of execution 
and saved limitation Gopcd Sah v Jnnahi Koer, 
I L E ?3 Calc 217. distinguished. Mxjs^kap Ali 
V Amir Jan Bibee (1910) . . 15 C. "W. K". 71 

Sell. II, Art. 180 — Execution of 

decree— -Limitahoii—Termmus a quo—Oidei of His 
Ma'jesUj in Council disinissmg an appeal fo7 want of 
prosecution an affirmance of the decree appealed from 
An Older of His Majesty m the Piivy Council dis- 
missing an appeal for whatever cause is in effect an 
affirmance of the Court below and is the only order 
in the litigation capable of ^enforcement Where, 
therefore, an appeal to His Majesty m Council from 
a decree passed by the High Court for sale on a 
mortgage was dismissed for vant of prosecution, 
it was held that limitation m respect of an applica- 
tion by the decree -holder for an order absolute for 
sale was governed by Art 180 of the second Sche- 
dule to the Indian Limitation Act, 1877, time 
running from the date of the ordei of His Majesty m 
Council EiUs V LaFontaine, HE 6 A C 482, 
Luchmun Persad Singh v, Kishun Persad Singh, I. 
L E 8 Calc 218, Bern Eaiv Earn Lalhan Eat, 1 L 
R 20 All 807, Tassaduq Easul Khan v Kashi Ram, 
1 L E. 25 All 109, and Oudh Behan Lai v Nage- 
$harLal,LL.B 18 All 278, referred to Bipro 
Boss Oocsain v. Chunder Seehur Bhutfacharne, 7 
W. R 521 , distinguished Abdel Majid t?. Jawa- 
hir Lal (1910) . . I. L. B 33 All. 154 


lilMITATIOISr ACT (IX OE 1908). 

_ . Z--Limitation — Amendment of plaint 

after expiry of hmitation — Zamindan pioperty 
Incorrect statement of extent of share claimed In a 
suit for pre-emption under the Muhammadan 
law of a zamindan share it was found that the 
necessary conditions of the Muhammadan law had 
been fulfilled, but, there being some doubt as to 
the exact share sold, the plaintiff had specified it in 
his plaint as 15 biswansis, when in fact it amounted 
to 17 biswansis. Held, that, it was within the com- 
petence of the Court to allow the plaintifi to amend 
his plaint so as to claim the larger share, even after 
the period of limitation for the suit had expired 
Mehammad Sadiq V . Abdel Majd (1^1 1) 

I Ij. R 33 All. 616 


s. 3, Art 177 — 

See Appeal, abatement oe. 

I. Ii R. 34 Mad. 292 


— s. 6 — 

See General Claeses Act, s. 6, cl. (c) 

15 C. W. N. 845 


— ss. 12, 29 — 

See Provincial Insolvency Act (III of 
1907), s. 46 (4) I. Ij R. 33 All, 738 


— s. le- 
ssee Sale . • 15 C. W. N . 965 


lilMITATIOISr ACT (IX OE 1908)~coJicZd 

S. 19 — Debt entered in schedule fled 

by Insolvent — Acknowledgment — Limitation Where 
an insolvent has wTitten down a debt m his sche- 
dule, as owing that debt to a named person, and 
has signed the schedule, that is a sufficient acknow- 
ledgment, under s 19 of the Indian Limitation Act 
(TX of 1908), to extend the period of limitation. 
ChOBEY ShRTGOP-IL ChIRANJILAL 1 DlI\NiL.iL 

Ghasir.am (1910) . I. Ij R. 35 Bom. 383 

- ScL. I, Arts. 4, 115, 126 — 

See P. 1 RTNERSHIP . 15 C. W. IQ* 882 

Sch. I, Arts. 62, 120, 132— 

See Transfer of Property Act, ss 82, 

100 . . I. L R. 33 All. 708 

Sell. I, Art. 64— 

See Substituted Service 

I. Ii. R. 38 Calc. 394 

Seh. I, Art. 134— 

See Hindu Law — Endow.ment 

I. L R. 38 Calc. 526 

— Sch. I, Art 138— 

See Civil Procedure Code, 1908. s. 47. 

I. L. R. 35 Bom 452 

Seh. I, Art. 164 — Limitation Act {XV 

of 1877), s, 14 and Sch 11, Art. 104, and {IX of 
1908), s. 14 and Sch I, Art 164, applicability of — 
Application to set aside ex jarte deciee passed befoie 
Amending Act — Piovincial Small Cause Courts Act 
{XV of 1882), s 17 — Deposit of security after appli- 
cation — Power of Court to extend time — Fiaud, 
knowledge of, onus of proof as to Semhle MTiere 
an application to set aside an ex paite decree is 
made after the Limitation Act of 1908 came into 
operation although the decree was passed before it 
came into force, the pio\usions of the Act of 1908 
and not those of the Act of 1877 w'ould apply An 
ex paite decree was obtained in a Small Cause Court 
on the 7th August 1908 and on the 14th December 

1908 a fraudulent entry was obtained m the records 
of the Court that the decree had been partiHly exe- 
cuted by attachment of moveables On the 20th 
Februaiy 1909 the judgment-debtor first became 
aware of the existence of an ex parte decree against 
him On the 15th March he apphed befoie another 
Court to have the ex parte decree set aside Sub- 
sequently the application was returned for presen- 
tation to the Court which passed the decree On 
the appheation being refiled in that Court it was 
registered as an ordinary application to set aside 
an ex parte money decree On the 7th August 

1909 it was discovered that the decree was a Small 
Cause Court decree and an order was made giving 
the petitioner time to deposit the amount of the de- 
cree under s 17 of the Provincial Small Cause Courts 
Act The time having subsequently being extend- 
ed, the amount w^as ultimately deposited on the 
28th August 1908 : Held, that in the circumstances 
whether the Limitation Act of 1877 or that of 
1908 applied, the appheation was not liable to be 

I 2 ■ 
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lilMITATIOK* ACT (IX OF 190S)— conoid. 
Seh, I, Art. 164 — conoid, 

rejected as time-barred as under s. 14 of the Limita- 
tion Act the judgment-debtor would be entitled 
to a deduction of time from the 16th March to the 
7th August when he was prosecuting another legal 
proceeding in good faith ; also, in the circumstances, 
he must be deemed to hare first become aware of 
the decree as a decree of the Small Cause Court on 
the 7th August 1909. That regarding the apphca- 
tion as having been filed on the 7th August 1909, 
no question as to the deposit being made out of time 
as prescribed by s. 17 of the Provincial Small Cause 
Courts Act arises The provisions of s 17 of the 
Provincial Small Cause Courts Act are mandatory 
where an ajiplication under that section is filed 
without security ; but where the security is depo- 
sited within the time allowed by law for the appli- 
cation, the appheant has a right to have his appli- 
cation heard on the merits. Where an apphcation is 
made by a party on the allegation that an entry in 
a judicial record is fraudulent, there is nothing to 
prevent the application being entertained without a 
prehmmary enquiry into the truth of the allegation. 
Bhohunessary v. Judohendra Narain Mulliclc, I. L 
B. 9 Calc 869, distinguished and doubted. Where 
a fraud has been committed by a peison who has 
obtained property thereby, the party defrauding 
can resist the apphcation of the injured party on 
the ground of hmitation, only if he can show that 
the injured complainant had clear and definite 
knowledge of the facts constituting the fraud at a 
time too remote for the suit to be brought and the 
mere suggestion of being defrauded is not sufficient 
for the purpose. Bakimbhoy v Turner, I. L. B 17 
Bom 341, followed BASiRirDDiisr Mandal v, 
SoNAULLA Maitdal (1910) . 15 C, W. 102 

ScL. I, Art. 171— 

See Civil Pbocebitiie Code, 1908, 0. I, 
B. 10 . . I. Ii R. 35 Bom. 398 

Seh. I, Arts. 181-183— 

See Mobtgage . I. B. B. 38 Calc. 913 
Ills PENDEFS. 

See Tbansfeb of Propeety Act, s. 52 

15 C. W. E-. 261 

LOCAL mVESTIGATIOlSr. 

Irregulanty whether 

vitiates trial. Where in the course of a trial, the 
Court sent out a Sub-Deputy Magistrate to hold a 
local investigation and examined him as a witness 
after he had made the investigation : Hdd, that 
the sending out of the Sub-Deputy Magistrate was 
at most an irregularity and unless it prejudiced the 
accused, the trial was not vitiated thereby. That, 
under the circumstances of the trial, the irregularity 
did not prejudice the defence. Radha Madhab 
Paikba V. Eivifebob (1910) . 16 O. W. Bf. 414 

LOCITSTS. 

Locusts, owner's right to 

drive away, from land — Liability to neighbouring 


LO OUSTS — conoid. 

owner on whose land they alight, for in')ury done.. 
Visitations of locusts, even where unpleasantly 
frequent, are in the nature of extraordinary and 
incalculable events, rather than a normal incident 
like the rise of a river m a rainy season The prin- 
ciples of law laid down preserving or regulating 
the settled course of a river, on which depend 
many of the rights and benefits of adjacent owners, 
are not necessarily appropriate to the course of an 
insect pest, which has no settled course and which 
it is the interest of every one concerned to repel or 
destroy. An owner may therefore protect his land 
from such a visitation and turn away the pest with- 
out being responsible for the consequences to neigh- 
bouring owners. Even if such visitations be re- 
garded as a normal incident of agricultural indus- 
try, the owner would be entitled as an agricultural 
operation to drive away the swarm, just as he would 
be entitled to scare crows without regard to the 
direction they may take in leaving. Gbeyveksteyn 
V. Hattingh (1911) . . 15 C. W. N. 569 

M 

MADEAS ACTS. 

18e3~X 

See Madras Religious Ekdowments- 
Act, 

1864—11. 

See Madras Revenue Recovery Act. 

1865— VII. 

See Madras Irrigation Cess Act. 

-viii. 

See Madras Rent Recovery Act. 

1882— V. 

See Madras Forest Act. 

1884— V. 

See Madras Local Boards Act. 

1895— III. 

See Madras Hereditary Village Offi- 
cers Act. 

1897— IV. 

See Madras Survey and Boundaries 
Act. 

1900—1. 

See Malabar Compensation for Tenants 
Improvements Act (Madras). 

1904— III. 

See Madras Cit^ Municipal Act. 
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MADEAS CITY MTJinCIPAL ACT (III 
OP 1904). 

ss 121, 125, 172 and m-~R%gU 

of appeal- — Scope of section^ assessment^ finaUty of 
order of, when no obfechon made within 16 days. 
Petitioner’s name appeared in the classification 
made under s 121, Madras City Municipal Act of 
1904, and he was served mth a notice to pay 
profession tax under s. 125 of the Act. He did 
not pay the tax nor did he apply for revision within 
fifteen days of the notice :—Held, that under s. 177 
the assessment was final and that no appeal lay. 
Profession tax is a matter within the scope of 
s. 172 The first clause of s. 172 of the Act of 
1904 is wider than the corresponding clause of 
s. 190 of Act I of 1884. S 172 of the Act of 
1904 must be construed to mean that all com- 
plaints against any tax or toll leviable under 
Part IV and all applications for revision in respect 
of any such tax or toll are cognisable by the Pre- 
sident and two Commissioners It should not be 
read so as to limit the complaints and the appli- 
cations for revision as to the question of classi- 
fication. Muthusawmy Ayyar, J , in Dames v. 
President of the Madras Municipal Commission, 
X L, It. 74 Mad. HO, IM, not followed. MunU. 
-cipal Council of Cocanada v. The Standard Life 
Assurance Company, I. L R. 24 Mad 205, 
distinguished. VberaraghAvelxj v. The Presi- 
dent OE THE Corporation of Madras (1910) 

I. L. B. 34 Mad. 130 

IKADRAS CrVIIi COITBTS ACT. 
s. le- 
ssee Limitation Act, 1877, Sch II, Art 
35 . . I. L. B. 34 Mad. 398 

liIABBAS POBEST ACT (V OF 1882). 

ss 3, 16, 25— 

See Possession, nature of. 

I. Ii. B. 34 Mad. 353 

MADBAS IBBIG-ATIOE* CESS ACT (VII 

OP 1865). 

1 . 2nam lands irri* 

*gated by water coming from Government source — 
Water-cess liable to he levied on, where inamdar has 
no option to refuse use — Phrase “ used for the pur- 
pose of iirigation,^^ meaning of Certain dry inam 
lands were submerged by water flowing from a 
»Covemment source and by reason thereof the 
inamdar was compelled to raise wet crops with the 
help of the water which he enclosed in his adjoining 
land out of the flood water : Held, that under 
Madras Act VII of 1865, he was liable to pay 
water-cess. Madras Act VII of 1865 is not based 
upon any theory of the ownership of the bed of a 
tank or water course being the foundation of a 
'right to use the water free of charge. The fact that 
before irrigating the inamdar ’s lands the water 
liad flowed through two-fifths of a sheet of water 
included in the inam does not make it any the less 
water from a Government source. Held, further. 


MADBAS IBBIGATIOlSr CESS ACT fVII 

OP 1865) — contd, 

the fact that rain water had got mixed with the 
flood water is no ground for getting rid of the 
liability. Secretary of State for India in Council 
V. Perumal Pillai, 1. L. R. 24 Mad, 279, distm- 
guished. Maria Susai Mudali v. The Secretary of 
State for India, 14 Mad. L. J. Zt50, distinguished. 
Secretary of State for India v. Swami Nar.4- 
THEESWARAN (1910) . I. I*. B 34 Mad. 21 

Madras Act 12, 

1864 — ‘ Defaulter,^ who is — Person liable to pay 
cess under Act^ VII of 1865— The zamindar and 
not the tenant in occupation liable. Where water- 
cess IS leviable on zamindari land under the pro- 
visions of Madras Act VIT of 1865, the person bound 
to pay such cess is the zamindar and not the tenant 
in occupation of such land. Nynappan Servai v. 
Sccreta/ry of State, Mad. W. N. 322, dissented from. 
Subramanya Chetty v. Mahahngasami Swan, 

I L, R. 33 Mad. 42, followed. The zammdar is the 
proprietor and land-holder within the meaning 
of Act II of 1864. He is the defaulter whose right 
and interest passes by the sale under s. 39 of the 
Act. The secunty for the public revenue and for 
the cess which is recoverable as such revenue is 
the full proprietary right and not the right of the 
tenant. Kotthinga Settu Boyer, Zamindar 
OF XJrkad V. Sahasranama Iyer (1911) 

I. Jj. B. 34 Mad. 520 

1. s. 2 — Ownership of bed of channel 

— Owner of channel bed not on that account alone 
entitled to water free of cess — Engagement to supply 
water free of charge, how proved — Nature of engage^ 
ment to be inferred from permanent settlement — 
Act 111 of 1905, s. 2 — Stream, what is — Voluntary 
payment — Money paid on a decree and under Act 

II of 1864 not voluntary. Where in a grant by 
Government of land, no reservation is made of 
channel beds and nothing is proved to show that 
the Government must have intended to reserve 
them and it is shown that the grantee exercised 
fnll control over the channel, it must be presumed 
that the bed of the channel was included in the 
grant The ownership of the bed wfll not, ho v ever, 
carry with it the nght to use the water of the 
chaimel free of charge under Act VII of 1865. 
If water from a Government channel or river 
is distributed through channels provided by a 
private person, such irrigation is not free of cess. 
S. 2 of Act III of 1905 is declaratory ; and efiect 
must be given to the clear declaration, without 
confimng its operation to the matter of encroach- 
ments on land. The channel or river is the flowing 
body of water Under s. 2 of Act III of 1905 where 
it is not shown to belong to a private person, it 
belongs to Government dthough private persons 
may be proprietors of the bed. The riparian 
proprietors have easement rights, but they are not 
on that account owners of the channel ; and they 
cannot use water which belongs to Government 
free of cess in the absence of an engagement with 
Government to that effect. The abstention of 
Government from charging water cess for a number 
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MADBAS IBBIGATIOl^r CESS ACT (VII 
OP 1865) — contd. 

s. 2 — co7itd» 

of years, and the fact that the Government and 
the zammdar apportioned the cost of the upkeep 
of the channel according to the e: 2 tent of zammdari 
and ryotwari land under it, do not raise a presump- 
tion of any such engagement. The only engage- 
ment which can be inferred from the Permanent 
Settlement is that the peshkush being fixed with 
reference to the area of l<3.nd then under irrigation 
no further charge for the use of water should be 
made in respect of that area. The burden of 
proving that any kind of crop is exempt from 
water cess lies on the zamindar : Maria 8u<iai 
Mudaliyar v The Secretary of State for India in 
Council, 14: Mad. L. J 354, Where capacity to 
grow a second crop is taken into account in fixing 
the peshkush, no separate chaige can be made for 
the second crop Money paid on a demand by 
Government and enforceable by attachment under 
Act n of 1864 IS not a voluntary payment Kan- 
DUXTTEI MaHALAKSHMAMMA GaRU V SECRETARY 

OE State for Ieeia (1910) 

I. Ii.B 34 Mad. 295 

% ^ — Conditions neces- 

sary to entitle Government to levy water ce<;s — Govern- 
ment irrigation source, what is — Engagement, nature 
of, to he implied from title deed — Extent of water right, 
how ascertained — Cultivation of larger area without 
increase of water not liable to ces^ — Injunction, 
granting of. The essential conditions for the levy 
of water cess under Madras Act ' VII of 1865 are 
— (i) The irngation must he effected by means of 
the water of ‘ a nvei, stream, tank or channel or 
work belonging to or constructed by Government.’ 
(ii) If the water from such a source is received by 
indirect flow or used after storage m an intermediate 
reservoir, the irrigation must, in the opinion of 
the Collector (subject to the control of the Board 
of Revenue and Government) be beneficial to and 
sufficient for the requirement of the crops, (iii) The 
charge must not be contrary to any engagement 
betw'‘een the landholder and Government wdiereby 
the latter is entitled to irrigation free of charge 
"Where water from two hills — one belonging to 
Government and the other to a private party — 
combine and flow m a channel between Government 
and private lands and through Government and 
private lands alternatively and is afterwards drawn 
for irrigation through channels owned by private 
parties, such irrigation is effected by means of 
water drawn from a Government source within the 
meaning of s 2 of Act VII of 1865 Uralam Pro- 
pnetrix v The Secretary of State for India, I L B. 
Si Mad, 295, followed Where Government w^aters 
mingle with those of another stream, the combined 
water must be treated as Government water and 
the fact that it is drawn for use through private 
channels is immaterial. The question whether 
the irrigation is beneficial and sufficient must be 
decided by the Collector and his decision, when 
not mpeaehed by the Board of Revenue or Gov- 
ernment, cannot be questioned by the Civil Courts. 


MADBAS IBBIGATION CESS ACT (VIX 
OE 1865) — conclcl. 

s, 2 — condd. 

The only undertaking which may be implied from 
a grant of land by Government is an undertaking 
to supply w^ater free of charge to the extent of the 
accustomed flow' at the time of the grant. Where 
the quantity of the customary flow cannot be 
ascertained, the area irrigated will be presumed 
to be the measure of the quantity ot w'ater used 
at the time of the grant. IVhere a larger area is 
irrigated subsequent to the grant, it will be open 
to the landholder to show that the increase is not 
due to the use of a larger quantity of water but to 
a more economical use of it, in which case no cess 
can be levied for the increased extent Maria 
Susai Mudaliar v The Secretary of State for India, 
14 Mad. L J. 354, referred to An mj’unction 
ought not to be granted when there are no sufficient 
data for determining whether an mfiingement 
of it has taken place. Secretary or State eoe 
India v. Ambalavana Pandara Sannadhi (1910) 

I. Ii. B. 34 Mad. 366 

MADBAS LOCAL BOABDS ACT (V OF 
1884). 

— s. 51 

See Charitable Trust. 

I.L. B. S4Mad 375 

Taluh Board talcing over 

management of chanty not hound to Tceep account 
accessible to all persons, when they take the place 
of trustees who are under an obligation to do so — 
Power of Taluh Board to transfer management — 
Madias Begulation VII of 1817, ss 2, 3, 5, 7. 8, IS 
— Under s. 51 of Act V of 1884, the Taluh Board is 
vested with powers of supervision and management 
and not with the power of appointing trustees con- 
ferred on the Board of Bevenue, V^ere a Taluk 
Board under s. 51 of Madras Act V of 1884 takes 
the place of trustees appointed by a wall, which 
directs the trustees to keep accounts accessible to 
all persons, such Board will not in the absence 
of a charge of mismanagement be under an obli- 
gation to keep such accounts The management 
being transferred by a special law to a statutory 
body, we must look to that law and not to the 
wall to determine the duties incidental to such 
management. The Board is not bound to give 
inspection of accounts when no charge of mis- 
management is made. The Taluk Board which 
has taken over the management under s. 51 of the 
Act cannot appoint an independent trustee so as 
to divest itself of the duty of management. The 
power and duties of the Board of Revenue which 
devolve on the Taluk Board under s 51 of the Act 
do not include the power to appoint trustee 
vested m the Board under s. 13 of Reg VII of 1817. 
Nelayathakshi Ammal V, The Taluk Board, 
Mayavabam (1910) . I. L. B. 34 Mad. 33^ 

MADBAS BELIGIODS EKDOWMENTa 
ACT (X OE 1863). 

See Charitable Trust. 

I. L. B. 34 Mad. 37& 
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MADRAS RENT RECOVERY ACT (VIII 
OF 1865). 

— Tenant, who w — 

Transfer puts an end to holding without notice to 
landlord — Tenant at the beginning of fash is tenant 
for the fash, notwithstanding subsequent tiansfer 
A transfer of the holding by the tenant puts an 
end to the tenancy without notice to the landlord, 
unless the tenant under certain circumstances is 
estopped from denying its continuance. There 
is nothing in the Rent Recovery Act to warrant 
a contrary view. A tenant who is a tenant at the 
beginning of the fash continues to be the tenant 
for the fash, notwithstanding a subsequent trans- 
fer of the holding, and is liable to be proceeded 
against under the Rent Recovery Act. Ramasawmi 
Ayyangar V . Shunmugan- Pillai (1910) 

I L R. 34 Mad, 179 

MADRAS REVEITOE RECOVERY ACT 
(II OF 1864). 

ss. 2, 5, 42 — Provisions of s. 42 not 

confined to land on which the arrears become due — 
Land mortgaged by defaulter does not cease to be his 
property Land belonging to the defaulter does not, 
because mortgaged by him, cease to be his property 
within the meaning of s 5 of Act II of 1864 There 
is nothing in s. 2 or 5 to restrict the land that may 
be sold thereunder to the land m which the arrears 
of revenue have accrued. When therefore land 
belonging to the defaulter is sold for arrears accruing 
due on their lands belonging to him, the sale under 
s 42 of the Act is free of all encumbiances. Secre- 
tary OF State for India v Pisipati StrNiLA.RAYYA 
(1910) . . . I. li. R. 34 Mad. 493 

MAGISTRATE. 

See Criminal Procedure Code, s o20 

I. D. R. 35 Bom. 253 

See Jurisdiction of Criminal Court. 

duty of, to compel attendance of 

witnesses — 

See Dispute concerning Land. 

I. L. R. 38 Calc. 24 

inquiry by — 

See Criminal Procedure Code (Act V 
OF 1898), s 209. 

I. L. R. 35 Bom. 163 

MAGISTRATE IN INSOLVENCY. 

jurisdiction of— 

See Presidency Towns Insolvency Act 
(III OF 1909), ss. 17, 103 and 104 

1. 1*. R. 35 Bom, 63 


MAHOMEDAN LAW. 
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Adoption . 
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Alienation 
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Conversion 

238 

Dower 
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Gift 

241 

Guvrdian . 

241 

Husband and Wife 

242 

Marriage . 

242 

Pre-emption 

243 

Wakf 

213 

See Civil Procbdube Code, 1882, s 
.825A . I. L. E. 33 All. 233 

See Marriage . 

I. L R. 33 All 90 

See Probate 

15 C. W N. 185 


MAHOMEDAN LAW— adoption. 

Adodion &v a coniert 

horn Hinduism — Custom of adoption — Burden of 
proof. The Mahomedan Law does not recognize 
adoption Hence, where a Hindu is converted 
to Mahomedanism, the presumption is that as a 
necessary consequence of conversion the law of 
adoption recognized by Hindu Law has been 
abandoned by him. He who alleges that the usage 
and law in question had been retained must prove 
it Bai Machhbai V, Bai Hirb\i (1911) 

I L R. 35 Bom. 264 

MAHOMEDAN LAW— ALIENATION. 

2Iino} — Right to sell 

minor's property — Necessity — Bond fide purchaser 
without notice By a deed of conveyance dated 
19th January 1904 one N purpoited to convey on 
behalf of herself and her minor son, the plaintiff, 
certain immoveable property to the defendant for 
the consideration of R7,o6o. On the same day 
N passed an indemnity bond m fo-voiir of the de- 
fendant indemnifying him against th.e claim of the 
plaintiff. The plaintiff sued to have the said deed 
of conveyance declared void and for a declaration 
that the plaintiff was entitled to the whole of the 
property purported to be conveyed- Held, that the 
plaintiff w^as entitled to succeed on the grounds 
(i) there w'as absolutely no evidence that the sale 
w'as m any w'ay necessary for the maintenance 
of the minor ; (ii) the purchaser w^as not a bond fide 
purchaser without notice of the plaintiff’s rights. 
The purchaser of an estate w^ho takes with notice 
of a breach of trust is m the same position as 
the vendor w^ho committed the breach of trust. 
Fakiruddin V Abdul Hussein (1910) 

I L. R. 35 Bom. 217 


MAHARKI VAT AN LAND 

See Hereditary Offices Act (Bom. Act 
III OF 1874), ss. 10 AND 13. 

I, L. R. 35 Bom. 146 


MAHOMEDAN LAW— CONVERSION. 

- — > Marriage — Conversion 

of wife to Christianity — Dissolution of marriage — 
Suit for restitution of conjugal rights Under the 
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MAHOMEDAK* LAW— COITVEESIOTJ'— 

concld. 

Mahomedan Law a ife ’s conversion from Islam to 
Clinstrianity effects a complete dissolution of marri- 
age with her Mahomedan husband. The fact of 
such a conversion is therefore a bar to a suit by 
the husband for restitution of conjugal rights. 
Zvhurdust Khan v. His wife, 2 N - W P H. 0. 
Rep, 27^, and Imamdin v. Hasan Bihiy Punj Rec. 
{1906) 309 i followed. Amin Beg v. Saman (1910) 
I. L. B 83 All. 90 

MAHOMBDAIT LAW— DOWER. 

See Succession Cektificate Act (VII 
OF 1889), SS 2 AND 4. 

I. L. B. 33 All. 327 

1. Prompt dower — Payment of — • 

Restitution of conjugal rights — Consummation of 
marriage — Suit for prompt dower not premature 
before consummation Under Mahomedan Law, the 
Court may hold that the whole of the dower is 
exigible, in cases where no specific amounts of 
the dower has been declared exi*zible a‘ d there 
has bee n no evidence of what is customary. Fatma 
V. SadrudiUy 2 Bom. H. G R 291, followed Prompt 
dower (^.e , muajjal), is payable immediately on 
the marriage talang place, and it must be paid 
on demand It is only by payment of the prompt 
dower that the husband is entitled to consummate 
the marriage or enforce his conj'ugal rights. There- 
fore the right to restitution, so far from being a 
condition precedent to the prompt dower, arise 
only after the dower has been paid. Ranee Khe- 
joorunissa v. Ranee Ryeesumssa, 13 W, R. 371, 
followed Httssbinkhan Saedabkhan v. Gulab 
Khatum (1911) . I. L. B. 85 Bom. 886 

2. Liability of widow in posses- 

sion to acconnf for profits — Dower — Interest, 
Held, by the Pull Bench, that a Mahomedan 
widow who has been put in possession by her 
husband, of his estate in lieu of her dower debt, 
is entitled, when called upon by her husband’s 
heirs other than herself, to account for rents and 
profits received by her during the time of her 
possession, to claim interest at a reasonable rate 
upon her dower debt. The liability of the heirs 
of the husband not being personal, the heir who 
sues the widow for possession of his share is only 
liable to pay the proportionate part of the dower 
debt. Abdul Karim v. Magbulan, I. L. R SO All, 
315, Soorma Khaioon v. Attaff-oon-msa Khatoon, 
2 Hay 210, Woomatool Fatima Begum v. Meer-un* 
mssa Khanum, 9 W. R, 318, Bakreedun v. Ammatul 
Famna, 8 C, L, R, 541, Mia Jan v, Bibijan, 5 
B, L, R, 500, and Chaudhri Wasi Ahmad v. Musam- 
mat Maina Bibi, F, A, No, 65 of 1904, decided 3rd 
July 1906, referred to. Hamiea Bibi v. Ztjbaida 
Bibi (1910) . . . I. L. B. 33 All. 182 

. 3. — Presumption — Sunnis — 

Dower — No determination at marriage whether dower 
is to be prompt or deferred — Civil Procedure 
'Code, 1908, 0, ll, r, 2 — Estoppel, In the case 
of Mahomedans of the Sunni persuasion, where 
it is not settled at the time of the marriage 


MAHOMEDAK law— DOWEB— 

whether the wife ’s dower is to be prompt or defer- 
red, part will be prompt and part deferred, the 
proportion referable to each categoiy being re- 
gulated by custom, or. in the absence of custom, 
by the status of the parties and the amount of the 
dower settled* Fidan v Mazhar Husain, I. L. R, 
1 All, 483, and Taufik-un-nissa v. Ghulam Kamba, 
1. L. R 1 All 506, followed A suit, therefore, 
brought by the wife during the lifetime of her 
husband for the recovery of the prompt portion 
of her dower will be no bar to a subsequent suit 
for the recovery of the deferred portion. Umda 
Begam V. Muhammadi Begam (1910) 

I. L. B. 38 All. 291 

4 . Agreement between hus- 

band and wife as to satisfaction of wife’s 
dower — Construction of document — Mortgage — 
“ Mahabat ” A Mahomedan made over to his 
wife, to whom a dow'er of R 1,25,000 was due, 
certain property In the deed of transfer it was 
stipulated (i) that the wife was to take possession 
of the property in lieu of her dower and enjoy the 
usufruct , (u) that the property was to revert to 
the husband if the wife predeceased him, the dower 
debt being deemed to have been discharged ; (in) 
that if the husband predeceased the wife the pro- 
perty was to become hers absolutely. Held, that 
the transaction was neither a mortgage by condi- 
tional sale nor a mahabat, but the wife obtained a 
right to enjoy the usufruct during her husband’s 
lifetime, with the possibility of the nterest de- 
veloping into full ownership if the husband pre- 
deceased her. Mubaeak-un-nissa v. Mansab 
Hasan Khan (1911) . . I. L. B. '83 All. 421 

6, Compromise — Suit for dower 

— Family arrangement — Transfer of expectancy — 
Transfer of Property Act {IV of 1882), s. 6 (a). 
A Mahomedan wife brought a suit for dower 
against her husband which resulted in a com- 
promise, the terms being that the wife was given 
possession of some property m beu of her dower 
and the husband retained possession of some 
other property for hfe, which life interest in case 
of urgent necessary he was authorized to sell or 
hypothecate, and it was agreed that on the death 
of the wife the persons who should be the heirs of 
both would be the owners of the properties. The 
wife predeceased her husband who then transferred 
certain properties m his own right and as heir of 
his wife held that the compromise was in the nature 
of a family settlement under which the husband 
was not competent to dispose of more than the 
life interest in certain property therein named. 
The rehnquishment by the husband of his right to 
succeed as hoar to his wife was not obnoxious to the 
prohibition contamed in s 6 {a) of the Transfer 
of Property Act, 1882. Musammat Hurmat-uh 
mssa Begam v Allahdia Khan, 17 W. R. 108; 
Shums-ud-din Ghulam Husein v. Abdul Husain 
Kalim-ud~din, L L. R 31 Bom, 165 ; Kunhi 
Mamod v. Kunhi Moidin, 1 L. R lO Mad. 176, 
and Ram Nirunjun Singh v Prayag Singh, I. L. R. 
8 Calc. 138, referred to. Nasie-ttl-Haq v. Paiyaz 
he-Bahman (1911) . . LL. B 88 All. 467 
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MAHOMEDAliT LAW— DOWEB— cowcR 

6. Bight of widow to retain 

hushand*s property until dower debt is 
paid off — Possession, Under the Mahomedan 
Law when a widow is in possession of the undis- 
tributed property of her deceased husband, such 
possession having been obtained lawfully and 
without force or fraud, and her dower or any part 
of it IS due and unpaid, she is entitled, as against 
the other heirs of her husband, to retain such 
possession until her dower debt is paid The 
possession need not necessarily be possession 
obtained by an agreement with her husband or 
his heirs Bibi Tasliman v Bibi Kasiman, 12 
C L. J S84, and Amanat-un-n'>ssa v. Bashir-un- 
mssa, I L. R 17 All, 77, dissented from. Saheb- 
jAJsr Bewa V, Aksabuddin (1911) 

I. L B. 38 Calc. 475 

MAHOMED A3S- LAW— GIET. 

See CivL Pbocedube Code, 1882, s- 
462 . . I L. B. 35 Bom. 297 

1. Mushaa — Gift — Share in zemin- 

dan ‘property — Gift by some co-sharers to the others 
— Possession, delivery of, if necessary — Gift to adult 
and minor jointly — Gift by mother to minor son 
— Delivery of possession if necessary. Hiba-bil- 
mushaa (gift of undivided joint property) is not 
void but only invalid, and possession remedies 
the defect. When persons own a property joint- 
ly any sharer may make a gift of his share in 
that property to any other sharer without the 
formality of a delivery of possession. There is 
no inherent illegality m a joint gift to an adult 
and a minor When the interest of the two are 
sufficiently specified so that there can be no appre- 
hension of any confession or dispute, the gift is 
unobjectionable. Where some of the co-sharers 
of a zemindan property simultaneously made over 
their undivided share to the remaimng co -sharers, 
the doctrine of mushaa did not apply In the case 
of a gift by a parent who is the de facto guardian 
of a minor to such minor, a formal dehveiy of 
possession is not necessary. jABEDABrESSA Bibi v 
Nazibal Islam Molla (1910) . 16 C. W. 328 

2. — Gift — Mushaa* 

Where the defendant made a gift of a four-anna 
share in a kaimi raiyati holding to the plaintiff, 
his nephew by marriage, and admitted him to joint 
possession with himself, and recognised the plaint- 
iff as being in such possession for 14 years : Edd, 
that he could not be allowed to say that there had 
been no valid gift. The doctrine of mushaa is not 
applicable to such a case. Ibrahim Goolam Ariff 
V. Saiboo, 1. L. B 35 Calc, 1, Emnahai v. Hajirahai, 
I. L. E 13 Bom. 352, Jiwan Bahhsh v. Imtiaz 
Begam, I. L. E, 2 All 93, Muhammad Mumtaz 
Ahmad 'v Zubaida Jan, I. L E. 11 All 460, re- 
ferred to. Abdul Aziz v. Fateh Mahomed Hazi 
(1911) . . . I. L. B. 38 Calc. 518 

MAHOMEDAH LAW— GUABDIAH. 

r— ! Guardian, powers of — 

Agreement not to divide spes successioms, validity 


MAHOMED AH LAW— GUABDIAH— 

concld 

of — Agreement for management, effect of, on out- 
standing kanom inf erest, A, a, Mahomedan father, 
with children, some of whom were minors, executed 
a settlement whereby he gave B one of his adult 
children the right of managing all his properties 
during his, B’s lifetime The deed also provided 
that there was to be no division of A’s properties 
during the lifetime of B. The deed was signed by 
all the adult children, and by A on his own behalf 
and as guardian of his minor children. One of the 
properties mentioned in the deed was outstanding 
on kanom at the date of the deed After A ’s death 
C, one of his adult children who had signed the 
deed, redeemed the kanom. B sued to recover 
possession of the property, on the ground that 
under the deed, he was entitled to the exclusive 
management thereof for his life ; Held, that G 
was entitled to redeem the kanom and that B had 
only a right to sue for partition of the property. 
Although agreements between co-ow'ners not to 
divide for a reasonable time are valid, such agree- 
ments are not vahd when they relate to mere 
spes successioms The property outstanding on 
kanom at the date of the deed wtis then a mere 
spes successioms and the agreement was invalid 
in respect of such property The agreement was 
not binding on the minor sons of A Under the 
Mahomedan Law, the acts of a guardian wili 
bind the ward only when urgent necessity or 
clear benefit to the ward are shown Thottoli 
KoTILAN AlIYUMMA V KUHHAMMA.D (1910) 

I. L B. 34 Mad. 627 

MAHOMEDAH LAW— HUSBAHB AHD 
WIFE. 

Shias — Dispute between 

husband and wife as to wife's dower — Arbitration — 
Award transferring property of husband fo wife — 
Further conveyance unnecessary A Mahomedan 
husband and wife of the Shia persuasion referred 
a dispute relating to the wife’s dower to abitrators, 
who, under a registered award, transferred the ab- 
solute ownership of the husband’s property in 
prcesenti to the wife, reserved possession of it to 
the husband for hfe with control over the income 
and provided that m the event of the wife predeceas- 
ing her husband, he should continue in possession 
for hfe, while in the event of the husband dying 
before the wife, she should be owner and the 
heirs of the husband could not interfere. Mutation 
of names followed in favour of the wife, who 
executed a mukhtarnama m favour of her husband 
for the management of the property conveyed 
to her under the aw^ard ; Edd, that the award was 
sufficient to transfer the ownership of the property 
covered by it in pi'oesenti to the wife, and no 
conveyance need have been executed. Earn 
Bakhsh v Moghlani Kkanam, 1. L. E 26 All 266, 
followed : Queere Whether an award is governed 
by Mahomedan Law. Mxjhammau Talib Husaih 
V. Ihayati Jah (1911) . I, L. B. 33 AIL. 683 

MAHOMED AH LAW— MABBIAGE. 

Marriage, not performed 

thirougli vakils — Eequisites — Proposal and 
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MAHOMEDA15T DAW— MABEIAGE— 

concW, 

acceptance In the case of a marriage amongst Maho- 
medan adults not performed through vakils, it is 
essential that words of proposal and acceptance 
must be uttered by the contracting parties m each 
other’s presence and hearing and in the presence 
of two male or one male and two female witnesses 
who must be same and adult Moslems and the 
whole transaction must be completed at one meet- 
ing Sahabi Bibi V. Kamaeuddin Saekae (1911) 

15 C W. isr. 991 

MAHCMEDAlSr LAW— PEE-EMPTIOIST. 

— — Pre-emption — Shafi-i- 

sJiariJc — Shaft-i-JchaUt — Shafi-i-^ar — Effect of perfect 
pa) tition. When a mahal has been perfectly parti- 
tioned, no right of pre-emption under the Maho- 
medan Law subsists in favour of the owner of one 
of the new mahals in respect of the other new 
mahal or any portion of it on the ground of 
vicinage alone Mahadeo Singh v. Mussamat 
Zeenut-un-ni^sa, 11 W R 169 , Sheikh Mahomed 
Hossein v, Shaio Mohain Ah, 6 B. L. R 41, and 
Aldul Rahim Khan v Kharag Singh, I L. R 15 
All. 104, referred to Nor will the fact that a 
village chaupal has remained undivided give the 
owner of either of the new mahals a light ot pre- 
emption against the owner of the other as a 
shafi-i-lchaht Rahfab Singh v. Tahal Misser, 10 
W R 314, and Shaikh Karim Buksh v. Kamr- 
ud-deen Ahmad, 6 N - W. P H C 377, distin- 
guished. Abdul Rahim Khan v Kharag Singh, 

I. L. R. 11 All 104, and Lalla Punag Dutt v. 
Shaikh Biinde Hossein, 16 W. R 225, referred 
to. But a right of pre-emption as shaff-i-sharik 
may subsist m relation to villages, in large 
estates equally with houses, gardens and small 
plots of ground Sheikh Mahomed Hossein v 
Shaw Mohsin Ah, 6 B. L. R 41, and Shaikh Karim 
Buksh V Kamr-ud-deen Ahmad, 6 N,-W P, H G. 
377, referred to. Munna Lal v Hajiea Jan 
(1910) . . . . I. L. E. 33 All. 28 

IVLAHOMEBAlSr LAW— WAKP. 

1. Valid wakf — Charitable ob- 

ject — Expenses of fatiha of executant — Burning 
lamps in mosque — Salary of Hafiz Held by 
Baneeji, J. (Stanley, G J , dubitante), that a 
waqf by wkich a substantial portion of the income 
of the endowed property was appropriated for (i) 
expenses of the annual fatiha of the waqif, of her 
husband and members of her family ; (ii) the annual 
expenses of burning lamps in a mosque, and (m) 
the salary of Hafiz and readers of the Quran, 
was a valid waqf, and that there was a substantial 
dedication oi the property to lehgious or charitable 
purposes, Mahomed Ahsanulla Ohoivdhn v. Amar- 
chand Kundu, I. L. R 17 Calc 498 , Luchmiput 
V. Amir Alum, 1 L R 9 Calc. 176 ; Phul Ghand 
V. Akbar Jar Khan, T L. R. 19 All. 211, and 
Biba Jan v. Kalb Husain, 6 All L. J 115 , I L R 
31 All. 136, referred to Kaleloola Sahib v Nuseer- 
udeen, I, L R. 18 Mad. 201, and Fakhr-ud-din 
Shah V. Kifayat-ullah, 7 All. L. J. 1095, doubted. 


MAHOMEDAIT LAW— WAKE— co9^cR 

Per Stanley, C.J — The general dedication of 
villages in the name of God is not sufScient to 
render the waqf valid in respect of so much of the 
property as has been dedicated expressly for speci- 
fic objects which are not proper objects of waqf ; 
fatiha ceremonies and the readina; of the Quran in 
priVd/te do not seem to be such objects. Mazhar 
Htjsain Khan v. Abdtjl Hadi Ejeian (1911) 

I. L. E. 33 All. 400 

2. Performance of 

fateha, when a valid object of wakf — Wakf when 
illusory — Rule to be adopted when one of the purposes 
of the wakf fails — Piovision for heirs invalid as a 
wakf — Validity of diiection to accumulate in a 
wakf The performance of fateha (distribution of 
alms to the poor accompanied with prayers for the 
welfare of the souls of deceased persons) which 
so far as it involves the expenditure of any money, 
consists in feeding the poor, is a valid object of 
wakf. A gift for the benefit ot a man ’s own family 
or descendants will not be valid as a wakf ; and 
a gift, really for such a puipose, though ostensibly 
one for valid charitable purposes will be bad as 
only an illusory wakf It can be no objection to 
the validity of a wakf that some provision is made 
for the donor’s family provided such provisions 
are not inconsistent with the gift being one substan- 
tially for chanty If, however, such provisions 
in a deed purporting to be by way of wakf exhausts 
the bulk of the income or are to last for an indefinite 
period, the wakf will be bad as illusory. The fact 
that the donor did not direct the proportions in 
which the income should be divided between the 
chanties and his heirs, who were appointed trustees 
will not raise the presumption that he intended 
the heirs to take the whole It must be presumed 
that ho intended the chanties and his heirs to 
benefit equally Where a donor mentions several 
purposes as object i of charity and one of such 
purposes fails, then, if a general intention can be 
gathered of dedicating the property to charity, 
the entire property will be devoted to the lawful 
objects, if any, mentioned in the deed and m the 
absence of any such to the poor, whether or not 
any definite portion of the income has been set 
apart for the puipose which fails A gift by way 
of wakf partly for valid charitable purposes and 
partly for the donor’s heirs will not be void be- 
cause the latter is not a legal purpose of a wakf. 
The wakf will be valid and the whole income will 
be devoted for the valid purposes. A provision 
for accumulation which will enure solely for the 
benefit of charitable purposes will not be bad as 
offending the law of perpetuities. Ramanadham 
Chettier V. Vai)4, Levvai Marakayab (1910) 

I L. E. 34 Mad. 12 

MAENTEINANCE. 

See Will . . 15 O. W. IT. 121 

of daughters — 

See Will . . I. E. 88 Calc. 327 
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MAmTElTATrCE-^co^^^ 

1. _ Illegitimate son — Right of 

o-ff spring of illegitimate son of a married woman to 
maintenance from the 'joint family property of the 
survivors of the putative father — Criminal intercourse, 
effect of, on right to maintenance The offspring 
or the intercourse of a man with his concubine who 
was a married woman is entitled to maintenance 
against the surviving members of the joint Hindu 
family to which the father belonged and ’who have 
taken his share by survivorship. Gheroturya Run 
Murdun Syn v Sohul Purhulad Syn, 7 Moo. L A 
18, followed, and Muthusawmy Jagavera Yettappa 
Naicker v. Vencataswara Yettaya, 12 Moo 1 A. 
203, followed There is no distinction between 
the right of the illegitimate son of a unmarried 
woman to maintenance out of the estate of the 
putative father and that of the offspring of an 
adulterous intercourse. Venhatachella Ghetty v. 
Parvatham, 8 Mad H G. 134, 143, followed 
Viravamuthiudiyan v Singaravelu, I L R 1 Mad. 
306, followed. Kuppa v. Singaravelu, 1. L R 
8 Mad 325, followed Rain v. Govinda Valad 
Teja, I L R 1 Bom 97, followed- The offspring 
of a criminal intercourse should not be deprived 
of maintenance on the ground of the cnmmaJ 
origin of its being. Vedanayaga Mudalig>r v 
Vedammal, 1. L. R 27 Mad 951, distinguished. 
SUBRAMANIA MxjDALI V. VeLU (1910) 

I. li E 34: Mad 68 

2. Future maintenance — 

Widow's right to transferable property — Right not 
one falling within s. 6, Transfer of Property Act — 
Validity of transaction not governed conclusively 
ly Act, Civil Procedure Code, s 226 — Contract 
Act {IX of 1872), s. 16 — Undue influence A 
right to future maintenance is not an interest 
in property restricted m its enjoyment to the 
owner personally within the meaning of para- 
graph (cZ) of s 6 of the Transfer of Property 
Act neither is it property within the enabling 
words of s. 6 of that Act. The fact that the 
transfer of such an interest is not recognised by 
the Transfei of Propert-y Act is not conclusive on 
the question of its validity Where the amount 
payable is subsequently fixed by agreement or 
by decree a transfer of such an interest may be 
valid. Urgent need of money on the part of a 
borrower does not of itself place the lender in a 
position to “ dominate his 'will ” within s. 16 of 
the Contract Act. Nor on the other hand will the 
fact that the borrower acted under advice preclude 
her asking for relief on the ground of undue mflu- 
.ence. Where the executant of a document was a 
poor widow who entered into a contract viuth a 
money-lender to enable her to establish her right 
to maintenance : Held, that under sub-s. 3 ol s 10 
of the Contract Act the burden is on the plaintiff 
to prove that th' contract was not induced by 
undue ii^fluencc. Ranee Annaptjrni Nachiar v. 
SWAMINATHA CheTTIAR (1910) 

I. L. B. 34 Mad. 7 

3. Attachment of maintenance 

allowance — Maintenance to a person for life^ 
time and to her descend mis — Assignment of decree 


MAI]NTE]SrAlNCE-~co?^c^^^ 

for maintenance — Recurrmg charge — Validity of 
assignment in respect of arrears or future main- 
tenance — Transfer of Property Act (IV of 1882), 
s. 6 — Civil Procedure Code {Act XIV of 1882\ $s. 
232, 266— Civil Pwcedure Code {Act V of 1908), 
0. XXI, 1 . 16 Where a person is entitled to a 
monthly maintenance allowance iind^r a deed, the 
allowance can be attached by an execution creditor 
only after it has become due, that is to say, it 
cannot be attached prospectively before it has be- 
come due. Kasheeshuree Dehai v Grees Chunder 
Lahoree, 6 W R. Mis 64, Haii Das Acharna v. 
Baioda Kishore Acharjm, I L. R 27 Calc. 38, Harris 
V. Brown. I. L R. 28 Calc 621, referred to Where 
a claim has been merged in an actual judgment, 
the right under the judgment is assignable, and 
the nature of the chose in action is generally im- 
matenal Comegijs v. Vassee, 1 Peter 193, Dugas 
V. Mathews, 9 Georgia 510, Chailes v. Hoshns, 
Iowa 329 77 Am Dec. 148, Moore v. Howell, 

94 N. G. 265, Stewart v. Lee, 70 N. H 181 46 

At. 31, referred to. Future maintenance awarded 
by decree when falling due can be recovered by 
execution of that decree without further suit, 
and hence the decree-holder m this case was en- 
titled to recover m execution without further suit 
the allowance as it accrued due. Ashutosh Banner- 
jee V Luhhimoni Debya, I. L. R. 19 Calc. 184, 
referred to. Asad Ali Mollah v. Haidar Ali 
(1910) . . . . I. L. B. 38 Calc. 18 

MAHNTENAETCE G*BANT. 

See Rent . I. L. B. 38 Calc. 278 

MAJOBITY ACT (IX OF 1875). 

ss. 2, 3 — Hindu law — Majority — Testa- 
mentary capacity of Hindus. Held, that a Hindu 
domiciled m the United Provinces cannot execute 
a vahd will until he has reached the age of majority 
as prescribed by the Indian Majority Act, 1875. 
Hard’wari Lal V Goitei (1911) 

I. L. B. 33 All. 525 

MAIiABAB COMPEKSATIONT FOB 

TENANT’S IMFBOVEMEINTS ACT' 

(MAD. I OF 1900). 

ss. 5, 6, 9 to 19 — Contract to claim 

compensation accordvng to^ custom, no special contract 
within the meaning of s 19 — Tenant can claim 
higher rates under Aci in spite of contract before 
Act prescribing a lesser rate. '^tTiere, under a 
contract entered into in 1872, the tenant has agreed 
to accept compensation for improvements accord- 
ing to local custom, such undertaking by the tenant 
is not a special contract within the meaning of s. 19 
of Madras Act I of 1900 which will debar the tenant 
from claiming undei s. 5 compensation as provided 
m ss 6-18. Kerala Varmah Valia Rajah v Ramuniy 
3 Mad L J. 51, referred to S. 19 of Act I of 
1900 deals only with contracts limiting the right 
to make improvements and claim compensation. 
A mere contract regulating the rates of compensa- 
tion whether before or after the 1st day of January 
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MALABAK COMPELS ATIO IT POE 
TENANTS’ IMPEOVEITBITTS ACT 
(MAD. I OP 1900)— concM. 

ss. 6, 6, 9 to 19 — concld. 

1886 IS not touched by a. 19 Where there is such 
a contract, the tenant, if the contract rates are 
lower than the rates provided in the Act, can claim 
the latter rates under s. 6 ; and if the contract 
rates are higher, he can claim such rates notwithj 
standing s 6 of the Act Kozhikot Sbeemana A 
ViKBAMAN V Chue-dayil Ananta Patteb (1910) 
I. L, B. 84 Mad. 61 

MALICIOUS PBOS3SCUTION'. 

Complaint laid, but no process 

issued — Action on the case — Cause of action — 
Criminal Procedure Code {Act V of 1898)^ ss 202, 
202' — Defamation — Privilege. Where a complaint 
had been laid before a Magistrate by the defend- 
ant against the plaintill: for criminal breach of 
trust, and the Magistrate had referred the matter 
to the Pohce under s. 202 ofc the Criminal Procedure 
Code, for enquiry and report and finally dismissed 
the complaint under s 203 of the Criminal Proce- 
dure Code, without issumg process : — Held, that the 
prosecution had not commenced and no suit for 
malicious prosecution was maintainable Yates 
V The Queen, L B. 14= Q B. D 648, and Clarke v. 
Postan, 6 C. S P. 422, referred to. Nor would 
there lie any action on the case analogous to mah- 
cious prosecution. Held, further, that the com- 
plaint, even if defamatoiy, was absolutely privi- 
leged. Golap Jan v. Bholanath Khettby (1911) 
I. L. B. 38 Calc 880 

MALTKAN-A. 

• Malikana or dasturat, 

payable to 'proprietors out of whose estate jagir carved 
— Mode of assessment — Amount, if fixed or variable 
* — Resumption of ^agir by Government — Permanent 
settlement of specific mouzahs — Malikana allowance 
if liable to alteration. Jagir MeheruUah Khan was 
granted by Emperor Alamgir out of an estate be- 
longing to the appellant’s predecessors who there- 
upon became entitled to an allowance by way of 
compensation known as dasturat or malikana. 
The East India Company on acquiring the Dewam 
made enquiries regarding the amount of the 
malikana due on account of this and other ^agirs 
and by parwanas fixed the malikana due on this 
jagir at B 796 odd calculating it at 10 per cent of 
the proceeds for the year 1778 : Held, on a con- 
struction of the parwanas, that what was fixed 
was the amount and not a percentage varying from 
year to year with the proceeds. That the Govern- 
ment on resuming the jagir became liable to pay 
this malikana, but when subsequently it caused 
Moi^ah Sa»hu, one of the mouzahs comprised m the 
jagir,^to be permanently settled it incurred no. 
liability to pay an additional ’ sum as malikana 
due in respect of the mouzah. That the fact that 
a specified sum, viz., of B482 was entered as 
m^ikana in an account attached to the settlement 
did not show that the malikana as fixed previously 
was thereby altered, hut that it was, merely one of 


MALIKANA — concld 

the items to be taken into account in fixing the 
annual ')umma to be paid by the person with whom 
the settlement was made Bambshwab Singh 
V. The Secbetaby of State fob India (1911) 

16 C. W N. 1029 

MAMLATDABS’ COUBT8 ACT (BOM. 

ACT II OP 1906). 

ss. 19, 23 (1), (2) — Civil Procedure Code 

(Act V of 1908), s 115 — Possessory suit — Decree 
of the Mamlatdar dismissing the suit — Application 
to the Collector — Revision — Non-interference with 
legal and regular findings of fact — Entry m Revenue 
Record. A Collector acting under s 23 of the Mam- 
latdars’ Courts Act (Bom Act II of 1906) is not 
authorized to interfere with the findings of fact 
of the mamlatdar in a promissory suit, the findings 
being on their face legal and regular and arrived 
after a consideration of the evidence on record. 
The provisions of cL (2) of s. 23 of the Act, which 
empower the Collector to interfere by way of 
revision when he considers any proceeding, finding 
or order in a suit to be impioxier must be harmonized 
with the provision in cl (1) that there shall be no 
appeal from any order passed by a Mamlatdar. 
Semble The word ‘ improper ’ in cl (2) of s. 23 
of the Mamlatdars’ Courts Act (Bom Act II of 
1906) has no difierent meaning from the word 
‘ irregular ’ occurring m the expression ‘ irregular- 
ity ’ in s 115 of the Civil Procedure Code (Act V 
of 1908) The entry of a person’s name as owner 
or occupier m the books of Revenue Authorities 
is not in itself conclusive evidence either of title or 
possession. Fatma kom Nubi Saheb v. Darya 
Baheb, 10 Bom H, 0. 187, 189, and Bhago'ji v. 
Bapuji, I L. R. 13 Bom. 75, referred to Kashi- 
BAM Mansing v. Bajabam (1911) 

I. L. B. 35 Bom. 487 

MANBAMUS. 

— — — Specific Relief Act (I of 

1887), ss 45, 46 — Mandamus, writ of, on the Board 
of Revenue — Want of necessary party — Other legal 
remedy being available whether the Court will inter- 
fere. A mandamus will never be granted to enforce 
the general law of the land which may be enforced 
by action. A having obtained a decree for recovery 
of possession of an estate against an infant under 
the Court of Wards, and the Collector of the District 
representing that Court, applied during the pen- 
dency of an appeal by the defendants to the High 
Court, to the Slembers of the Board of Revenue 
forming the Court of Wards that the estate might 
be released in his favour This application havmg 
been rejected A ob tamed a Buie from the Original 
Side of the High Court under s. 45 of the Specific 
Relief Act, calhng upon the Members of the Board 
only to show cause why they should not forthwith 
release the estate. The Rule was not served upon 
the infant, whose interest would he affected if the 
Rule were ^ made absolute : Held, that inasmuch 
as the petitioner had failed to comply with Rule 483 
of the Rules of the High Court, Original Side, by 
not serving the Rule upon the infant, and that 
inasmuch as he had an adequate legal remedy 
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IVC AJN'DAMUS— co!^cW. 

by way of execution of the decree obtained by Mm, 
the Rule was liable to be discharged, and the 
petitioner could not get any relief under s. 46 of the 
Act. Held, further, that unless the Court was 
satisfied that the doing of or forbearing from an 
act was consonant to right and justice, and such 
doing and forbearing was under any law for the 
time being in force clearly incumbent on the per- 
son against whom the order was sought, no manda- 
mus ought to be granted ; and that title to property 
would not be tried in mandamus proceedings and 
the writ would not issue when it was necessary to 
try or decide comphcated or extended questions 
of fact Kesho Prasad Sixoh v The Board of 
Revenue (1911) . . I. L R. 38 Gale. 553 

MAITOATORY INJUITCTIOIJr. 

8ee Footings , I. Ij. R. 38 Calc. 687 

MASTER AJSTD SERVANT. 

8ee Bengal Motor Car and Cycle Act, 
s 3. 

I. li. R. 88 Calc. 416 ; 15 C ‘W. N. 390 

See Penal Code, s 379 

15 C. W. N. 414 

MARKETABIiE TITLE. 

See Specific performance. 

I L. R. 35 Bom. 110 

MARRIAG-E. 

See Hindu Law . I. L. R 38 Calc. 700 
I. L. R. 34 Mad. 277 

See Mahombdan Law — Marriage 

15 C. W. N. 991 

evidence and recognition of — 

See Hindu Law — ^Marriage 

I. L. R 38 Calc. 700 

Contract to pay money to a 

mother for giving her daughter m marriage 
— Puhhc policy — Hindu Law — Contract Act {IX of 
1872), 3, 23. A contract whereby a guardian whe- 
ther natural or appointed agrees to dispose of his 
ward in marriage for his own personal pecuniary 

f ain IS not enforceable in a Court of law*. Dholidas 
shvar v. Ful Chand GTiagan, /. L. R. 22 Bom. 658 ; 
Venkata Kristnayya v. Laksmi Narayyana, 1. L. B. 
32 Mad. 185 , Bam Chand Sen v. Audaito Sen, 
I. L. B. 10 Calc. 1054 (the opinion expressed by 
Oarih, G J.), follow’ed. Juggeswar ChucJcerbutiy v. 
PuncJicowree Chuckerhutty, 14 W. B 154 ; Banee 
Lallun Monee Dossee v. Ndbin Mohan Singh, 25 
W. B. 32 ; Bakshi Das v. Nadu Das, 1 C. L. J. 
261, 265, distinguished, Vesvanathan v. Samma- 
than, 1. L. B. 13 Mad. 84, dissented from. The 
rule rests on the broad and general principle that 
where any one is in a fiduciary position with respect 
to a person and is bound to exercise skill, care 
and judgment for the benefit of that person, he 
must not take a reward from some other person 
for the exercise of his powers in some particular 
way, whether the course taken is m fact beneficial 


MARRIAGE — concld. 

or the reverse to the person whose interest he is- 
bound to jirotect. Where a Bhndu mother sought 
to recover a sum of money which the defendant 
had agreed to pay to her in consideration of her 
consenting to give her daughter in marriage to his 
son — Held, that the suit w^as not maintainable, 
the agreement being opposed to pubhe pohcy. 
Baldeo Das Agarwalla v, Mohamaya Persad 
(1911) .... 15C. WN. 447 

MARRIAGE SETTLEMENT. 

See Jewish Law I. L R 38 Gale 708 

MARSHALLING OE SECURITIES. 

See Mortgage . I L R. 35 Bom. 395 

MARUMAKATAYAM LAW. 

Tarwad is the heir to the 

property of a deceased member, subject to the liability 
to dischaige debts of deceased — Devolution of pro- 
perty, acquired by or for benefit of Tavazhi — Sur- 
vivorship — Property acquired by individual member, 
devolution of. Co -parcenary exists among the 
members of an undivided Malabar Tarwad. Where 
therefore one of the members dies, the Tarwad is 
the heir to the property of deceased subject to the 
habihty to discharge the debts of the deceased 
member. Byrappan Nambiar v Eelukurup, I. D 
B. 4 Mad. 150, referred to. Where property is 
acquired for the benefit of the Tavazhi, the inci- 
dents of such property will depend on the consti- 
tution of the Tavazhi. If the Tavahzi forms a 
distinct branch from the mam Tarwad with separate 
properties and has its own karnavan, it will, m law, 
form a Tarwad and the incident of Tarwad property 
will attach to it. None of the members will have 
an ahenable interest in such property and it cannot 
be attached m execution of a decree against any 
of the members. Kanath Puthen Vitinl Tavazhi 
V. Narayanan, 1. L B. 28 Mad. 182, 189, referred to. 
If, however, the members of the Tavazhi have not 
separated from the main branch by taking their 
share of Tarwad property or renouncing their inter- 
est therein, the mere acquisition of such property 
will not make them a separate Tarwad and the kar- 
navan of the main Tarwad will retain all his rights 
and obligations towards them. The property will 
be the separate property of the Tavazhi and not 
Tarwad property and the incident of impartibility, 
which attaches to Tarwad property, will not attach 
to it. The interest of each member will be the 
same as m an ordinary Hindu family and will be 
liable to be attached and sold. If, however, any 
member dies without his interest being alienated, 
in his life-time, his interest lapses to the other 
members and it cannot be sold. Kunhachumma 
V. KuUimammi Rape, I. L. B 16 Mad 201, 
referred to. If property is acquired solely for the 
benefit of two members of a Tavazhi they must be 
treated as tenants in common. They cannot be 
treated as a separate branch and on the death 
of one, the share will pass to the heir of the deceased 
which according to the preponderance of authority 
will be the Tarwad. The principle of joint tenancy 
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MARIJIVCAKATAYAM LAW— cowcZi?, 

IS unknown to Hindu Law except in the case of 
the members of an undivided Hindu family. Joy- 
<eswar Narain Deo v Raiiichendra Diitt, I L R 
23 Calc 670, referred to. Umimanga v Appadorai 
Patter (1910) . . I L. R. 34 Mad. 387 

MAXIMS. 

See Actio personalis moritur cum 
persona . . I. L. R. 36 Rom. 12 

MESISTB PROFITS. 

See Hindu Law — Widow 

15 C. W 3sr. 383 ; 859 

Civil Courts Act {XII 

of 1887), ss 18, 19, 21 — Civil Procedure Code (Act 
XIV of 1882), ss, 211, 212, 244— Jurisdiction— 
Mesne ‘profits, antecedent to the suit, deciee for, if 
can he executed to an amount which taken with the 
value of the land would exceed ')urisdiction of Court 
passing decree — Mesne profits, pendente lite, ex- 
ceeding the pecuniary 'jurisdiction of the Court 
making the decree — Forum of application for re- 
covery Where a plamtifi instituted his suit for 
possession ^of property and mesne profits in the 
Court of a Munsif and valued it so as to bring it 
within the jurisdiction of the Munsif and the suit 
was decreed — Held, that he could not recover 
mesne profits accruing before the institution of 
the suit to the extent of more than the difference 
between the maximum pecuniary jurisdiction of 
the Munsif and the value of the land as stated in 
the plaint. Golap Singh v Indra Kumar, 9 C L J. 
367 s c 13 C W N. 493, followed. Sudarsham 
V. Rampershad, 7 Ind Cas. 785, not followed. In 
this respect mesne profits antecedent to the ins- 
titution of the suit and mesne profits pendente lite 
in respect of which the cause of action had not 
arisen at the date of the suit and which could not 
at that date be approximately valued stand on a 
different footing. Held, further, that the value 
of the mesne profits pendente lite claimed in the 
apphcation for execution of the decree being in 
excess of the pecuniary jurisdiction of a Munsif, 
the Munsif had no jurisdiction to entertain the 
apphcation. Rameswar v. Dilu, I. L, B, 21 Calc 
550, distinguished and doubted. Gulah v. Abdul, 

8 C. W, N 233 sc. I. L R 31 Calc. 365, 
IjjatuUa V. Chandra Mohan, I. L. R 34 Calc 954 . 

11 G. W N. 1133 • sc. 6 C L. J. 255 , Golap 
Singh V. Indra Kumar, 9 G L. J. 367 sc. IS 
C. W. N. 493, Mannalal v. Samanda, 46 P. R. 
1906 . 94 P. L. R. 1906, referred to. In so far 
as the application for mesne profits pendente lite 
was concerned, the Court therefore directed its 
return for presentation to the proper Court. No 
objection as to the jurisdiction of the Court to try 
the original suit having been raised before the 
decree and the decree as to recovery of land having 
become final, the Court refused to give effect to the 
contention that m view of the amount of mesne 
profits now claimed the Court had no jurisdiction 
to make the decree. Bbtctpendra Ketmar Chak- 
RABARTI V. PUBNA ChANDRA BoSE (1910) j 

16 C. W. 3Sr. 606 I 


MIIMERAL RIGHTS 

See Mines 

Lease — Lessee for years or for life 

— Lessee in perpetuity — Intention of parties — Land- 
lord's rights It is well settled m England that 
a tenant for life oi for years has no right to 
work unopened mines Clegg v. Rowland, 2 Eg 
160, and Campbell v Waidlaw, 8 Ap Cas 641, 
referred to Gordon, Stuart c& Co v Tikaitnee 
Seobas Kowaree, (1864) W R 370, not followed. 
Prince Mahomed BuJctyar Shah v Ram Dhojamani, 

\ 2 G L. J 20, and Tituram Mukerji v Cohen, 
1 L B 33 Calc 203, referred to. There is no 
difference in principle between a lessee for years 
and a lessee in perpetuity, when nothing is 
known or can be inferred about the intentions 
of the paities at the time of the inception of the 
lease The landlord continues to have a reversion 
in mines discovered after the inception of the lease. 
Rally Dass Ahiri v. Monmohini Dassee, I L R. 
24 Calc. 440, referred to Abhiram Goswami v. 
Shyama Charan Nandi, I. L B. 36 Calc. 1003, 
followed. Sonet Kooer v. Himmut Bahadoor, 

I L R. 1 Calc 391 L R. 3 I. A. 92, referred to. 
Ishwar Shyam Chand Jiu y Ram Kanai Ghose, 

I L R 38 Calc 526, not followed Shama Charan 
Nandi v. Abhiram Goswami, I L. R 33 Calc. 
511, and Megh Lai Pandey v. Rajkumar Thakur, 

I L B. 34 Calc 358, distinguished. Brojonath 
Bose V. Durga Prosad Singh, 1 L. R. 34 Calc 753, 
not followed and held to be practically overruled 
by Hail Narayan Singh Deo v Sriram Chakravarti, 

1. L R 37 Calc 723 L R. 37 I. A. 136 Jyoti 
Prasad Singh z; Lachipur Coal Company (1911) 

I L R. 38 Gale. 846 

MIHBS. 

— Coal mines — Royalty 

received by proprietor of estate from lessees of coal 
mines — Lf ability to Cess under Bengal Cess Act 
(Bengal Act IX of 1880), ss. 6 and 72 — Return of 
“ annual net profits ” of coal mines — Income-tax. 
Held (upholding the decision of the High Court), 
that a royalty received by the appellant from 
person to whom he had leased a portion of his 
estate in Bengal for the purpose of working the 
coal mines situated therein, was, within ss. 6 and 
72 of the Bengal Cess Act (Ben Act IX of 1880), 
part of the “ annual net profits ” of the mines, 
and that he had been properly assessed with cess 
on such royalty. The return required by s 27 
was not mth regard to the mine-owner’s profit, 
but had reference to the general net profits ot the 
property. The fact that the obligation to make 
the return was laid on the person most cognizant 
of the circumstances under which the mine was 
worked and of the profits derived from it, did not 
alter the character of the royalty received by the 
proprietor for his share of the property of the mine. 
Manindra Chandra Nandy v. Secretary op 
State por India (1910) . I. L. R. 38 Gale. 372 

MINOR. 

See Arbitration I. L. R. 35 Bom. 153 

See CrvTL Prooedhbb Code, 1882, 
s. 462 . I. L. R, 85 Bom. 322 
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1VEI!N' OR —concld 

See CONSEITT-DECIIJIE, 

I. L R. 38 Calc. 639 

See Guardian . I. L. R, 38 Calc 783 

See Mahomedan Law — Alienation, 

I. L. R. 35 Bom. 217 

See Practice . I. L. R. 35 Bom. 339 

capacity of, to be transferee — 

See Contract Act (IX of 1872), ss 10 

AND 11 . . I. Ii. R. 33 All. 657 

^ Fraud — Misrepresentation — 

Minor — Estoppel — Evidence Act (/ of 1872), 3 
115 — Co-sharer landlord, notice to quit hy, if valid 
When a person between 18 and 21 years of age 
executes a conveyance with the knowledge that 
his minority has been extended by reason of an 
order undei s 7 of the Guardians and Wards 
Act in favour of vendees who are not aware of 
that tact, there is misrepresentation and legal fraud 
on his part, and he is estopped from taking ad- 
vantage of his minority to show that the conveyance 
by him is inoperative Mohun Bibi v Sarat Chand, 
2 G W. N 18, Bhanmull v. Mam Chunder, L L R 
24 Calc. 265, relied on Mohori Bibee v. Dharmodas 
Chose, 1 L R 30 Calc. 539 s c. 7 C W N. 441, 
referred to Surendra Nath Roy Krishna 
Sakhi Dasi (1910) . . 16 C. W. 239 

MISCHIEF. 

See Court of Wards 

15 C. W. 224 

See Crhviinal Trespass. 

I, L. R. 88 Calc. 180 

MISJOINDER. 

See Charitable Trusts. 

I. L. R. 34 Mad. 406 

See Common Carrier, liabilities of. 

I. L. R. 38 Calc. 28 

of causes of action — 

See Civil Procedure Code, 1882, ss 

13. 44 . I. D. R. 35 Bom. 297 

Misjoinder of causes of 

action — Persons whose separate rights have been 
infringed by a single act of another cannot 'join 
in one suit — Course to be adopted when there 
IS a misjoinder of causes of action — Civil Procedure 
Code, Act V of 1908, s 99. Where the separate 
right of each of several persons is afEected by a 
single act of another person, each of such persons 
has a separate cause of action against such other 
person and they cannot brmg a suit jomtly agamst 
-Such other person. Smui ihwaite v. Hannay, [1894'] 
A. C. 494, referred to. Where there has been a 
misjomder of cause of action, which has prejudiced 
the defendant on the merits and no objection to 
such misjoinder was taken in the written state- 
ment or at the settlement of issues, the provisions 
of s. 99 of the Civil Procedure Code Act V of 1908 
will apply and the ends of justice will be suffici- 


MISJOINDER — concld 

ently met by findings m the case of each sepa- 
rately, instead of dismissing the suit. Aiyavu 
Muppan?; Vella ya Nadan f] 910) 

I. D. R. 34 Mad 65 

2 Joint- trial — Commission of 

criminal breach of fiust in the same tiansuction 
as abetment of cheating and attempt to cheat and as 
part of a common design — Joint trial of one accused 
undei ss. 408 and with another under ss. 
of the Penal Code — Legality of sepaiafe sentences — 
Concwrent sentences — Crimiiml Procedure Code 
{Act V of 1898), s 239 Where A, a railway ticket 
collector, made over two used tickets, vhich he 
had collected from passengers, to B, and instructed 
him to apply for a refund of the fares covered by 
the same, as unused tickets, at the place of issue, 
and the latter proceeded there and made such an 
application but was discovered in the act • — Held, 
that the joint trial of A on chaiges under ss 408 
and and of B, under ss of the Penal Code, 
was legal under the provisions of s 239 of the 
Criminal Procedure Code Parmeshwar Lai v. 
Emperor, 13 C W N. 1089. distinguished Subrah- 
mama Ayyar v King-Emperor. 1. L R 25 Mad. 
61, referred to Held, also, that A had committed 
two distinct offences m the same transaction and 
that separate sentences were not illegal, though 
concurrent sentences were, undei the circumstances, 
more appropnate. Re Noujan. 7 Mad. H. C. R. 
375, referred to. The two parts of s. 239 of the 
Criminal Procedure are not mutually exclusive * so 
that if A includes B to cheat, and B attempts to do 
so, they may be tried together for abetment of, 
and attempt at, cheating respectively ; and if in 
the course of the same transaction A commits the 
separate offence of criminal breach of trust, in fur- 
therance of the conspiracy to cheat, he may be se- 
parately charged for such offence at the same trial. 
Kali Das Chuckerbutty v Emperor (1911) 

I D. R. 38 Calc. 453 

MISTAKE OP DAW— 

by arbitrator — 

See Arbitration. 

I. D. R. 36 Bom. 153 

MITAKSHARA. 

See Hindu Law — ^Alienation. 

I. L. R. 38 All. 654 

See Hindu Law — Inheritance. 

I, R. 35 Bom. 389 

See Hindu Law — Joint Family. 

I. D. R. 33 All. 436 

See Hindu Law — ^Succession. , 

I. L. R. 33 AIL 702 

See Succession Certificate 

I. L. R. 38 Gale, 182 

MONEY HAD AND RECEIVED. 

— - Money deposited “ in 

usum '}us habentis ” improperly withdrawn by a 
person not entitled to it. Where money is deposited 
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MONBY HAD AND RECEIVED-~^owci!c?. 

in Court in usum ^us hahenUs, and it is withdrawn 
by a person "wlio is declared not to have any right 
thereto, the money so obtained may properly 
be held to be received for the use of the person 
entitled to it. Litt v. Marhndale, 18 0 B 314, 
referred to. Mahdi Hxtsain v . Sukh Chand (1911) 
I. li. R. 33 All. 460 


MORTG-AGE. 

Col. 

1. Assignment .... 256 

2. Consent Deceee . . . 256 

3. CONSTEUCTION OF MOETGAGE . 257 

4. Estoppel .... 258 

5 Execution of Moetgage Deceee 259 

6. Paetition, effect of . . 260 
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MORTGAGE— 

1. ASSIGNMENT. 

Asoignment of Mortgage 

— Ap'pUcahon of the R le of dimduput — Transfer of 
Property Act (2V of 1882), s. 2 {d). The fact that 
the person entitled to sue on a mortgage happens 
by^ assignment to be a Parsee cannot afiect the 
(Hindu) mortgagor’s right to claim the advantage 
of the rule of damdupat, if it existed when the 
mortgage was entered into. It is not proper to 
infer that, because it has been expressly enacted 
that nothing in Chapter II of the Transfer of Pro- 
perty Act (IV of 1882) shall be deemed to alfeet 
any rule of Hindu Law, the Legislature has de- 
prived a Hindu mortgagor of the protection afforded 
him by the rule of damdupat The right of a 
mortgagee to sue for his principal and interest 
arising from a contract must be taken to be made 
subject to the usages and customs of the contract in 
parties. Jeewanbai v Manoedas (1910) 

I Ii. R. 35 Bom. 199^ 

2. CONSENT DECREE. 

— Consent decrees between 

Mortgagors and mortgagee — Joint management — 
Equal division of rent and produce — Prohibition 
against partition — Mortgagee competent to grant 
mirasi lease — Mortgagors to get one-fourth of the 
nazarana {present) — Rights of the mortgagors con- 
veyed to the mortgagee — Equitable mortgage by 
mortgagee — Settlement by mortgagee in favour of his 
relations — Suit by equitable mortgagee — Decree— ^ 
Execution — Auction^ purchaser put in possession— 
Suit by donees under the settlement — Donees entitlec^ 
to possession — Rights of the parties to be worhed out,, 
by amicable settlement or by a suit — Suit by repre^ 
sentatives of auction purchaser to recover one-fourth 
share by partition — Plainti’^s entitled to possession 
of the share as tenants in common — Mirasi lease by 
mortgagee! s assignee without mortgagor's consent — 
Lease not to enure for the benefit of the assignee. The 
owners of certain land mortgaged it to S. In the 
year 1866 consent decrees, Exhibits 57 and 58, were 
passed between the mortgagors and the mortgagee 
S. The consent decrees provided that both parties 
should jointly carry on the management of the land,, 
each being entitled to half of the produce and rent, 
that the land itself should not be partitioned, 
that^ 8 was competent to grant a mirasi lease, 
provided the nazarana (present) accepted was not 
less than R500 and that the said nazarana should 
be divided between the mortgagors and S in the 
proportion of J and § respectively. The said 
rights of the mortgagors were subsequently con- 
veyed by them to S for consideration, Exhibit 64. 
Afterwards S, in April 1891, deposited Exhibit 64 
by way of equitable mortgage with two persons. 

In October 1891 S settled the property which was 
subject to the equitable mortgage on his relatives 
J and M. In 1892 the two equitable mortgagees 
sued S to recover their equitable mortgage debt 
and got a decree against the property equitably 
mortgaged and against S personally. The property 
was put up for sale in execution and purchased by 
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MORTGI' A G'E— 

2. CONSENT DECREE— co^Zd 
H for R 5,425 which covered the claim of the 
equitable mortgagees. J and M obstructed the 
auction-purchaser H in his attempts to obtain 
possession, and their obstruction having failed, 
they brougut a suit against H. The final decree 
in the suit made a declaration that as against H, 

J and M were entitled to the properties and their 
possession subject to ^T’s right conveyed to the 
mortgagee 8 under Exhibit 64 and subsequently 
purchased by H and that ‘ ‘ the rights of the parties 
as thus declared must be worked out by amicable 
settlement between them or by means of a separate 
suit.” The plaintiffs as executors under the will 
of H, deceased, who was deprived of possession 
under the aforesaid decree, having brought a suit 
against the assignees of J and M to recover by 
partition J share of the land, the lower Courts 
dismissed the suit for the recovery of I share by 
partition on the ground that the clause in the con- 
sent decrees, Exhibits 57 and 58, affected to pro- 
hibit partition. On second appeal by the plaintiffs : 
Held, reversing the decree, that though the plaintiffs 
as tenants m common would be entitled to partition, 
yet by virtue of the consent decrees they were 
estopped from exercising such right. Held, further, 
that though the consent decrees did empower the 
mortagee 8 to grant a miras% lease without the 
mortgagor’s consent, yet this power did not enure 
for the benefit of his assignees. Cowasji Temtjlji 
V Kisandas Ticumdas (1911) 

I, li. R. 35 Bom. 371 

3. CONSTRUCTION OE MORTGAGE. 

1. Construction of 

document — Liability for deficiency in interest whether 
fersoual meiely or a charge on the mortgaged 'pro- | 
perty A mortgage deed provided that the mort- 
gagee should take possession of the mortgaged 
property and out of the rents and profits pay the 
Government revenue and appropriate R132 per 
annum on account of interest at the rate of 11 annas 
per cent per mensem. It further provided that 
should the amount of profits, calculated on the basis 
of the patwari’s accounts, be found insufficient 
to cover the whole amount payable for interest, 
the deficiency would be made good by the mortgagor 
together with interest at the rate of R 2 per cent, 
jier mensem. Held, that deficiency in the stipulated 
interest was realizable as well fiom the mortgaged 
property as from the mortgagor personally. Mu- 
hammad Husain V 8heodar&han JDas, 4 All L J. 
176, referred toJ Chintaman v Dulaei (1910) 

I. X.. R. 33 All. 107 

2. — ' Construction of 

mortgage^Morigage with interest partly in kind and 
partly in cash — Interest when payable — Suit for 
an ears of interest — Words amounting to cotenant 
to pay year by year In this case their Lordships 
of the Judicial Committee held (reversing the de- 
cision of the High Court) that on the true construc- 
tion of the mortgage there was clearly a personal 
covenant to pay interest on the mortgage-money 


MORTGIAGE— 

3. CONSTRUCTION OE MORTGAGE— cowcZi?. 

from year to year, and that the suit, which was 
for arrears of interest, was therefore maintainable. 
Madappa Hegde V . Ramkrishka Nabayai^ (1911) 

I. B. R. 35 Bom. 327 

3. Mortgage bond — 

Construction — Personal decree, suit for — Mortgaged 
properties, if must be first proceeded against. Held, 
on the construction of the mortgage bond m this 
case, that it contained an express promise to pay 
the amounts secured, so that the mortgagee was 
entitled to sue for a personal decree only Heldy 
further, that a stipulation that ‘ ‘ if the debt be not 
paid off by the hypothecated properties,” the 
mortgagee “will be able to realise the money” 
by sale of the mortgagor’s other moveable and 
immoveable properties, did not imply that the part 
agreed to postpone the remedy against the person 
and other properties to that against the mortgaged 
properties Benoy Kbishna Deb v , Debendea 
Kishobe Nakdy (1911) . 15 C.* W. N*. 722 

4. ■ Simple or anoma- 

lous mortgage — Covenant to pay — Option of mortgagee 
to take possession on default of payment of interest — 
Mortgage if usufructuary — Decree for sale, if proper. 
Held, on the terms on the bond in suit, that it w^as 
a simple mortgage. A simple mortgagee is entitled 
to a decree for sale as a matter of course, notwith- 
standing that under > the terms of the mortgage- 
bond he has the option, on the mortgagor’s default 
in payment of interest, to ‘ ‘ take possession of the 
mortgaged properties and to enj'oy the same, 
as under a usufructuary mortgage.” Keishjs^a 
Bhupati Devtt GABtr v . Sultan Bahadub oe 
V iZIANAGRAlM (1911) . . 15 C. W. NT. 441 

4. ESTOPPEL. 

Estoppel — Mortgage of 

entire property by owner of half share — Purchase 
by defendant of entire property pending mortgage 
suit — Sale and purchase by mortgagee m 'presence of 
defendant — Defendant if estopped from proving title 
to the other half — Ignorance of plainti^ of real fact 
and misleading by defendants conduct, to be proved. 
J, who owmed a half share in a property, purported 
to mortgage the whole After a pi eliminary decree 
had been passed in favour of the mortgagee in his 
suit gainst J brought on the mortgage, H pur- 
chased the interest of J and his co-sharer and was 
brought on the record as the successor in interest 
of J. The mortgage decree was thereafter made 
absolute and the property put up to sale and pur- 
chased by the mortgagee In a suit by the latter 
against N to establish his title to the entire mort- 
gaged property, held, that N would not be estopped 
ivom showing that the mortgage sale passed only 
J’s half share m the property to the plamtiffs, 
unless it was established that the mortgagee was 
not aw’are that J had only a half share m the pro- 
perty which he purported to mortgage and that he 
was misled by some representation by conduct o£ 

K 
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4. ESTOPPEL— co%cR 

N into believing that J had full title Ka-MAL 
Kuiviak Nandi v. Kali Meah (1911) 

15 C. W. IN. 572 

o EXECUTION OF MORTGAGE DECREE. 

1. Order in whieh properties to 

be sold, discretion of Court as to — Execution 
of mortgage decree — Partial execution, afpli- 
cation for, ?/ may he entertained Two proper- 
ties, A and B, were mortgaged by one deed by S. 
Subsequently S sold the property A to one R. The 
mortgagor brought a suit on the mortgage and got 
a decree against 8 and R. The decree-holder 
apphed for execution against both the properties, 
but the Court in the exercise of its discretion ordered 
execution against the property B in the first instance. 
Thereupon the decree-holder had the petition for 
execution dismissed and made a fresh application 
for execution against the property A alone Held, 
that the discretion as to the order in which the 
execution should issue is vested in the Court alone 
and the decree-holder cannot be allowed to fetter 
the hands of the Court by a petition for partial exe- 
cution Held, also, that execution could not be 
ordered unless the decree -holder included both 
the properties in his petition, Amir Ghand v. 
Bahshi 8heo Pershad, I. L R 34 Calc 13, distin- 
guished Mahomed Saddik v SaddagarMiah 
Lahari (1910) . . . 15 C. W. ]X. 80 

2 Mortgage by eo -parcener — 

Hindu Law — Mitahshara — Decree directing property 
to he held %n specific shares and charging mortgagor'^ s 
share with the mortgagee's dues if enforcible in 
execution — Separate suit to enforce hen, if neces- 
sary. A mortgage by a co-parcener in a 
Mitakshara joint family was declared to he void 
in so far as it purported to affect the specifiic share 
of the mortgagor, but the Court directed by its 
decree that the mortgagor and his co -sharers do 
hold the properties m specified shares and that the 
share of the mortgagor be held subject to the lien 
of the mortgagee for the sum advanced with inter- 
est The mortgagor or his co- sharers not having 
asked to redeem the share of the mortgagor by pay- 
ing ofi the mortgage money with interest, no decree 
for redemption was made : Held, that the mort- 
gagee could bring the share to sale in execution of 
the decree and it was not incumbent on him to in- 
stitute a separate suit to enforce the lien. Ram 
SuNDAR Das v Nathuni Singh (1911) 

15 C. W*. IH. 748 

3 ^ Interest — Transfer of Property 

Act (IV of 1882), ss. 83, 84 — Mortgage, interest 
on, up to what date payable — Prior incumbrancers 
joined in suit by puisne mortgagee, if may get 
interest at contract rate after date fixed in preli- 
minary deoee for repayment. A puisne mortgagee 
having joined the prior mortgagees in his suit, a 
decree was passed fixing the period of redemption 
for the plaintifi hut not m regard to the prior 
incumbrances. The decree did not also determine 
he amounts payable to the latter. In execution 
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MOBTGAGTi — contd. 

5. EXECUTION OF MORTGAGE DECREE 
— concld. 

the property was sold and the purchase-money de 
posited Subsequently the mortgagor brought a 
suit to set aside the sale which was ultimately dis- 
missed and the sale was then confirmed. On the 
question up to what date the prior mortgagees 
would be entitled to get interest • Held, that 
interest would be payable on the principle of s. 84 
of the Tiansfer of Propeity Act up to the date of 
confirmation of sale and not up to the date fixed 
for payment in the decree. Although it may be 
open to the Court to distribute the sale-proceeds 
amongst the claimants before the sale has been 
confirmed it is not obligatory on the Court to distri- 
bute it then nor is the sum distributable as a 
matter of course. Order for distribution ought not 
ordinarily to be made before the confirmation of 
the sale. Jogendra Nath Sirkai v. Gobind Ghunder 
Addi, I L R 12 Calc 252, Hafiz Mahomed Ali 
Khan v. Damodar Pramanih, I L R. 18 Calc. 242, 
explained The order for distribution by the Court 
was a decree within s. 2 read with s. 47, suh-s {!), 
of the Cml Procedure Code and appealable as 
such. Benodb Lal Bandopadhya v Harish 
Chandra Tbwari (1910) . 15 O. W*. 3N. 783 

6 PARTITION, EFFECT OF. 

Mortgagee of undivided share — 

Effect of subsequent partition — Mortgage takes 
effect on substituted share. A mortgagee of an 
undivided share in common property or of one of the 
joint properties before partition from one of the 
sharers is only entitled to proceed against the sub- 
stituted property which falls to the share of the 
mortgagor at the partition unless the partition has 
been unfair or in fraud of the mortgagee. Mhthia 
Raja v Appala Baja (1910) 

I. Ii. B. 34 Mad. 175 

7. PRIORITY. 

1. Prior and subsequent mort- 

gagees — Decree obtained on a prior mortgage 
satisfied by execution of a fresh mortgage in favour 
of decree-holder — Priority over an intermediate mort- 
gage. A decree for sale upon a mortgage of 1895 
was obtained in 1901. In 1903 the decree -holder 
accepted m satisfaction of the decree a sale deed of 
a certain portion of the mortgaged property, but 
this adjustment was never certified to the court. 
Subsequently the decree was put into execution 
and a sale was ordered, but before it was carried 
out the parties came to terms, and the judgment- 
debtor executed a fresh mortgage to secure the 
decretal amount. This was m May, 1904. Mean- 
while, in April, 1904, another mortgage had been 
executed by the judgment-debtor Held, that the 
mortgage of May, 1904, being m satisfaction of 
the earlier mortgage of 1895 had priority over that 
of April, 1904. Kanhaiya Lal v Ghedda Singh, 7 
All. L J. 984, and Shyam Lal v. Basiruddin, I. L. J?. 
28 All. 778, followed Rahimhnnissa v. Badri 
Das (1911) . . . I. Ii. B. 33 All. 388 
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7. PRIORITY— cowcZrZ. 

2. , Pnor and siib- 

■sequent mortgagees — Sale of mortgaged property in 
execution of prior mortgagee's decree — Subsequent 
mortgagee no party to suit — Pi ice to be paid by 
subsequent mortgagee seeking to reedem. A sub- 
■sequent mortgagee is not entitlecl to redeem the 
prior mortgage by simply paying the price for whicb 
the mortgaged property may have been purchased 
at an auction sale held in execution of a decree 
obtained by a pnor mortgagee without joining the 
subsequent mortgagee as a party , but such sub- 
sequent mortgagee must, if he wishes to redeem, 
pay to the pnor mortgagee the full amount due 
on the prior mortgage. Dip Narain Singh v. 
Hira Singh, 1 L. P 19 All. 527, applied Phul- 
MAm Chatjdheain V Nageshar Prasad (1911) 

I. li. K. 33 All. 370 

3, Mortgage of 

chattel — Priority — Pnor mortgagee inducing sub- 
sequent encumbrancer to advance money as fiist 
charge. Where a first mortgagee was an assenting 
party to the mortgage or charge executed in favour 
of a subsequent mcumbrancer, and actually ob- 
tained a large portion of the mortgage money thus 
raised, and the subsequent mortgage contained an 
•express covenant that the property mortgaged was 
free from encumbrances : Eeld, that the pnor mort- 
gagee having thus concurred in inducing the subse- 
quent incumbrancer to advance money as a first 
charge could not turn round and claim pnority 
over that charge in favour of his own mortgage 
suhsistmg from an earlier date. Raman Chbtty 
m Steel Brothers and Company (1911) 

15 C. W. isr. 818 

8. REDEMPTION. 

1 , — Moi tgagor out of 

possession — Equity of redemption — Qift of, in moiety 
•of mortgaged property — Transfer of Property Act, 
SB. 68, 74 and 91 — English Gonveyancing and Law 
of Property Act, s. 14. The discharge of a mortgage 
merely enlarges the security of a subsequent en- 
cumbrancer or adds to the interest of the ovmer 
of the equity of redemption Where A is the owner 
of the equity of redemption in a moiety of certain 
property under a gift, though the nght to possession 
was outstanding in the mortgagee at the date of the 
gift, A is entitled to possession of the moiety on the 
discharge of the mortgage. Transfer of Property 
Act, ss. 60, 74, 91. discussed and compared with the 
English Conveyancing and Law of Property Act, 
S. 16. PONNAMMAL V. KAlITHITHA MUDALI (1910) 

I. la. R. 34 Mad 115 

2, _ — Redemption — 

Bengal Regulation No. XV of 1793, s. 10 — ‘‘ Re- 
deemed, ’ ’ meaning of — J urisdi cti on — Bengal, N. - W. 
P and Assam Civil Courts Act {XII of 1887), 

19 — Competence of Court to pass a decree 
for an amount exceeding the pecuniary limits of its 
jurisdiction. Held, that the word ‘‘ redeemed ” 

used in s. 10 of Regulation XV of 1793, was not 


MOUTaAO-^-^contd. 

8 . REDEMPTION— 

used in the sense that the mortgage had been 
redeemed in the full sense of that word, that is, 
satisfied and possession given to the mortgagor. 
So long, therefore, as the property remains in the 
hands of the mortgagee, the mortgagor can bring 
a suit for redemption even if the mortgage had been 
satisfied over 12 years before suit. Held, also, that 
where a suit as filed is withm the pecuniary junsdic- 
tion of a court, the jurisdiction of the Court is not 
ousted by the subsequent discovery that a sum. is 
in fact due to the plaintifi exceeding the pecuniary 
limits of the jurisdiction MadJio Das v Ramp 
PataJc, I L. R 16 All 286, followed- Golap Singh 
V. Indra Coomar Hazra, IS G. W. N. 493, dissented 
from. Sttdarshan Das Shastri v. Ram Prasad 
(1910) . . . . I. li. R. 33 All. 97 

3, Right to redeem one of two 

properties separately mortgaged Two per- 
sons mortgaged certain property m 1879 In 1883 
one of the mortgagors executed a mortgage com- 
prising in part property subj'ect to the mortgage 
of 1879 and m part other property in favour of the 
same mortgagee This latter mortgage contamed 
a stipulation that the mortgagor woifid redeem if 
before redeeming the mortgage of 1879. Certain 
property comprised in the first mortgage, but not 
in the second, was sold, and the purchasers sued 
for redemption of that mortgage alone. Held, that 
in the circumstances they were not precluded by 
the covenant in the second mortgage from redeem- 
ing the first. Ganga Rai v. Kirtarath Rai 
(1911) . . . . I, L. R. 83 All. 393 

4^ gg,l0 mortgagor of his 

rights — Third person redeeming ike mortgage ai 
moi tgagor 's desire — Sale-deed unregistered— Sale- 
deed could be looked at for emdence of payment 
of money — Suit by mortgagor to redeem ignoring 
sale — Lienor's rights — Adverse possession by lienor — 
Regisiiation Act {III of 1877), s. 17 — Evidence Act 
{I of 1872), s 91— Limitation Act {XV of 1877), 
Arts. 132, 144. The plaintiff mortgaged certain 
property with possession with defendant No. 1 
for R601, on the 4th April 1873. On the 25th 
November 1878, defendants Nos. 2 to 4, at the 
request of the plaintiff, paid off the mortgage 
to defendant No. 1 ; and for the sum so paid and 
for a further pd,yment of R50, the plaintiff sold the 
property to defendants Nos. 2 to 4. The document 
as to the sale was not registered ; but ever since 
the purchase, the defendants Nos. 2 to 4 were in 
possession as ovm-rs. In 1907, the plaintiff filed a 
suit to redeem the mortgage of 1873. The defend- 
ants Nos 2 to 4 set up in reply the sale of 1S7S 
and contended that the suit was barred by limit- 
ation : Held, that the sale -deed being unregistered 
could not he looked at for proving the sale, but it 
could be looked at as evidence of payment of money. 
Mahudnappa bin Danappa v. Dari Inn Bala, ilS75) 
P J. 299, and Waman Ramchandra v Dhordiba 
Krishnafi, J L. R. 4 Bom. 126, followed. Held, 
further, that the redemption having been made by 

K 2 
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8.TREDEMPTION— co9icM 
the defendants for the plaintiS wath his knowledge 
and consent, they became entitled to hold the pro- 
perty as lienors and the plaintiff could not recover 
it from them without paying the amount of B651 
Mahomed Shumsool v Shewuhram, L R 2 I A. 
17, followed Held, further, that the defendant’s 
lien was alive for twelve years after 1878, that is, 
up to the year 1890 (Art. 132 of the Limitation 
Act of 187*7) ; that when that peiiod expired, the 
lien was gone and their possession after that ■was 
without any right ; and that their title by adverse 
possession was perfected in 1902 Rumchandia 
Yashvant JStrpotdar v. Sadashtv Abap Sirpotdar, 
1 L. R 11 Bom. 4:22, explained Sambhtj bin 
Hanmanta Nama bin Naea-van (1911) 

I. L. B. 35 Bom. 438 

9. SALE OF MOBTGAGED PROPERTY 

1. — Preliminary 

mortgage decree — Application for sale of mortgaged 
pioperty — Limitation Act {IX of 1908), Sch I, 
Arts. 181, 182 and 183 — Transfer of Property Act 
(IV of 1882), ss 88 and 89 — Civil Procedure Code 
(Act V of 1908), 0 XXXIV, rr. 4 and 5 , O. XLI, 
r. 20 — Party, addition of. A preliminary mortgage 
decree under s. 88 of the Transfer of Property Act, 
1882, does not require, and is not followed by any 
supplemental decree, but only, if necessary, by an 
application for an order absolute for sale under s 89 
of the Transfer of Property Act Such an applica- 
tion is a petition for realization by the mortgagee 
of his decree, and is an apphcation ‘ ' to enforce 
a judgment or decree,” etc , within the provisions 
of Art 183 of the Limitation Act, 1908. Earendra 
Lai Roy Chowdhri v. Maharam Dasi, I. L. R 
28 Calc. 567 L R. 281 A 5^, referred to Madhab 
Mam Dasi v Lambert, 1. L R. 37 Calc 796 15 
C. W. N. 387, discussed It is a question for the 
Court in its discretion to determine in each case 
whether or not it will make an order for the addi- 
tion of a party as contemplated by 0. XLT, r. 20, 
of the Code of Civil Procedure, 1908. Abilook 
Chand Paeeack V. Saeat Chitnder Mijkeejee 
(1911) ' . f . . I. Xi. B;38 Calc. 913 

2. r Private ' sale of 

mortgaged property — Consideration, left with pur- 
chaser for discharge of two mortgages — First mortgage 
alone discharged — Buit for sale by second mortgagee — 
Purchaser not entitled to hold up first mortgage as a 
shield. Where a purchaser of mortgaged property 
undertook to discharge out of‘ the purchase money 
two subsisting mortgages, and in fact discharged 
only the earher one ; Held, that it was not com- 
petent to him to hold up this mortgage as a shield 
against the suit of the puisne mortgagee for sale. 
Qopal Has v. Puran Mai, I. L. R 10 Calc 1035, 
1046, referred to. Muhammad Sadiq v Ghatts 
Muhammad (1910) . . I. L. B. 83 AIL 101 

3. Purchase of mort- 

gaged property by mortgagee, application of sale- 
proceeds to reduce the debt, debt if pro tanto extin- 
guished — Mortgagee if may proceed solely against 


M OBTG-AG-E— con/c?. 

9. SALE OF MORTGAGED PROPERTY 
— contd 

other properties — Poition of security if may be released 
by mortgagee — Purchasers of equity of redemption, 
position of. Where a mortgagee purchased por- 
tions of the mortgaged property for a fair price 
without fraud or undue influence and apphed the 
purchase-money to the reduction of the debt 
under an agreement to the effect, and it appeared 
that the property was intended to be conveyed 
free of the mortgage : — Held, that as between the 
mortgagor and the mortgagee the mortgage was 
not pro tanto diminished and that the debt remain- 
ing due after deducting the purchase-money was 
chargeable on the rest of the property The effect 
of the transaction must be 3 udged by its nature, i.e., 
whether the sale was of the equity of redemption 
only or of the property freed of the mortgage Held, 
also, that subsequent purchasers of the equity of 
redemption in the remaining portion of the mort- 
gaged property stood m the shoes of the mortgagor 
and conld not object to having the whole mortgage- 
debt realised by sale of the property in their hands- 
Where there are no other persons having a hen 
on the same property it is settled that as between 
the parties to the mortgage the mortgagee is 
entitled to release a portion of the hypothecated 
property and impose the -whole hen upon the residue. 
A subsequent purchaser of the equity of redemption 
of the residue therefore cannot object to the release 
and require the property so released to contribute 
rateably to the satisfaction of the debt. Eusttee 
Ali Haji V. Panchan AN Chatteejee (1910) 

15 0. W. 35r. 80(y 

4. Mortgage — Sale — 

Purchase by mortgagee — Subsequent purchase by land- 
lord — Mortgage-incumbrance — Mortgagee-purchaser, 
rights of, to fall back on mortgage — Sale under Bengal 
Tenancy Act — Ordinary Court-sale, its e-ffeci — Decree 
for rent against real tenant, e^ect of — Bengal 
Tenancy Act (Vlll of 1885), ss. 164, 165 and 167 
Where the mortgagee of a temire purchased the 
mortgaged property in execution of a decree of 
his own mortgage, and the landlord subsequently 
purchased the same property m execution of a rent- 
decree but did not annul the mortgage-encum- 
brance : Held, that the mortgagee-purchaser was 
entitled to fall hack on his mortgage as a shield 
against the purchase by the landlord. Akhoy 
Kumar Soor v. Bejoy Chand Mahatap, 1. L R. 
29 Calc 813, followed and the obiter dictum in the 
case discussed. Bhaivani Koer v. Mathura Prasad, 
7 C L. J. 1, referred to Held, further, that the 
landlord could not oust the mortgagee from the 
tenure without annulling the encumbrance under 
s. 167 of the Bengal Tenancy Act, and this would 
be so even if the mortgagee had riot proceeded to 
sale before the purchase of the landlord Where 
the bidding for a tenure put up to auction under 
s. 164 of the Bengal Tenancy Act did not reach 
the level of the decretal amount, and a sale of the 
tenure subsequently followed, but without a second 
proclamation as contemplated by s. 165 of the same 
Act, the sale must-be held to have been an ordinary 
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9. SALE OF MORTGAGED PROPERTY 
— contd. 

courfc-sale and the purchaser to have acquired only- 
right, title and interest of the judgment-debtor. 
Nazir Mahomed Sirhar v Ginsh Chunder Chowdhuri, 
2 C. W. N. 25 ly and Alchoy Kumar Soor v. Be'joy 
Ghand Mahatapy 1 L It 29 Calc, 813, distinguished. 
The special provisions for the sale of tenures under 
the Bengal Tenancy Act are a part of the public 
policy intended for the benefit of all parties con- 
cerned and the results of such sales aie generally 
destructive of various derivative rights belonging 
to third parties not before the Court The provi- 
sions of the Act are therefore very stringent, and 
if the landlord -^’ants the special results provided 
for by the Act, he must proceed stnctlj’ in accord- 
ance -with its provisions Where a suit for rent 
has been rightly brought against the real tenant 
and a decree has been obtained, the decree is a good 
decree for rent, whether the tenant was recognised 
as such or not Laliin Monee v. Sona Monee Dahee, 
22 W B, 331, and Siiinomoyee v Denonath Gir 
Sunnyasee, I. L B. 9 Calc 908, referred to Ban- 
BiHARi Kaptjr V Khetra Pal Singh Roy (1911) 
I. L. B. 38 Calc 923 

5. Mortgagee failing 

to pay a part of consideration as provided in the 
mortgage-deed — Fail tire of consideration — Subse- 
quent payment cannot be taken as part of mortgage- 
debt — Transfer of Property Act (IV of 1882), ss, 56, 
81, 88 — Marshalling of securities In 1896, G 
mortgaged some lands (Serial Nos, 1 — 10) to F for 
R400, of which R200 were paid in cash and R200 
were to be paid to N, a prior mortgagee. F having 
failed to pay to N, G sold to defendant No 5 some 
of the lands mortgaged (Serial Nos. 6 — 10) and other 
property and redeemed iV'^s mortgage by paying 
R200 to him Subsequently F paid R200 to G, 
Shortly afterwards G mortgaged some more lands 
(Serial Nos 1, 3, 4 and 5) to defendant No 4 for 
B400 The defendant No 4 sued on his mortgage 
and obtained a decree agamst Q. In execution 
of the decree the lands, Serial Nos 1, 3, 4, 5, were 
sold and were purchased by defendant No 4 F then 
sued on his mortgage treating it as one for R490 to 
recover the amount by sale of ail the ten numbers. 
The lower Courts recognized F’s mortgage only 
for R200, and granted him a decree authorizing 
him to proceed against Serial No 2 alone and 
if the sale-proceeds failed to satisfy his claim, to 
proceed ^against the other serial numbers which 
were sold to defendants Nos. 4 and 6 On appeal : 
Held, that F was not entitled to treat his mortgage 
as one for R400 ; since F having failed to pay 
R200 to N either at once or within a reasonable time 
there was partial failure of consideration for the 
mortgage and the subsequent payment of R200 
to by F could not serve in law to undo the effect 
of that failure, so as to prejudice the rights of 
defendant No 5. Held, further, that the Court 
had power, under s. 88 of the Transfer of Property 
Act (IV of 1882), to pass in such a suit a decree 
ior sale, ordering that, in default of G paying. 


MORTGAGE— coiifd 

9. SALE OF^IORTGAGED PROPERTY 
— concld. 

the mortgaged property or a sufficient part thereof 
be sold Per Curiam The provisions of s 66 
of the Transfer of Property Act, 1882, apply only 
as between a seller and his buyer, not as between 
a mortgagee of the seller and the buyer. Sxjbeaya 
BUT Vexk ATBSH V Ganpa (1911) 

I. Ij. B. 35 Bom. 395 

10. SUBROGATION. 

jjortgage, subro- 
gation of — Undeitaling to pay subsequent incum- 
brance lehuts presumption of intention to keep alive 
prior mortgage Where pioperty subject to two 
mortgages is sold and the purchaser who undertook 
to pay off both the mortgages vuth the purchase 
money, discharges the prior mortgage only, he 
cannot, as agamst the subsequent mortgagee, claim 
to stand in the shoes of the prior mortgagee His 
right to use the prior mortgage as a shield is based 
on a presimievd intention to keep alive the prior 
mortgage for his own benefit and such presumption 
is rebutted when he undei takes to discharge both 
the mortgages Govindasami Tevan v Dorasajh 
PiLLAi (1910) . . I. L. B. 34 Mad. 118 

2. Subrogation — 

Mortgage- sale, advance of moneif to set aside — 
Mortgage in favour of lender — Sale in execution 
of money decree after sale set aside but before mort- 
gage executed Plaintiff advanced small sums of 
money to the moitgagor for payment to the mort- 
gagee pending execution of a mortgage-decree, 
and the balance due to the mortgagee after sale 
in execution of the decree, with the result that the 
sale was set aside. One month after, the mort- 
gagors executed a mortgage in favour of the plaint- 
iff to secure the amounts paid by him, but during 
tins interval a portion of the property had been sold 
in execution of a money-decree obtained against 
the mortgagor by the defendant and purchased 
by him. The sale w'-as, however, not confirmed tiU 
after the plaintiff’s mortgage : Held, that the 
plaintiff cannot claim to be x>laced m the position 
of the mortgagee whose dues he discharged with 
respect to the propeity purchased by defendant 
No. 1, which w^as free from encumbrances at the 
time he purchased it. Shy am Lai v. Bashiruddin, 
I. L, B 28 All 778, and Vanmikalinga v. CJiidam- 
bara, 1. L. B 29 Mad. 37, distmguisheci The 
defendant No. I’s title to the propert3’' accrued on 
the sale and not for the first time on confirmation 
thereof. Bhawani Koer v. Mathura Prasad, 7 
G, L J, 1, and Adhur Chunder v. Aghore Nath, 
2 G. W. N, 589, relied on. Prem Chand v. Purnima, 
I. L. B 15 Calc 546, and Amir Kazim v. Darhari 
Mai, I. L. B. 24 All. 475, distinguished. Ram 
Saeait Sutgh V. Khakhak Sdtgh (1910) 

15 C W. 3N. 312 

11. USUFRUCTUARY MORTGAGE. 

— Civil Procedure Code 

(Act XIV of 1882), ss. 268, 274 — Debt — hnmoveahle 
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11. USUFRUCTUARY MORTGAGE— 
piopeity — Execution of money-decree — Attachment 
^Vbere a deed of mortgage with possession provided 
that the mortgagee was to enjoy the profits in hen 
of interest for ten years and was to be redeemed 
on the expiration of the term by payment of the 
mortgage money Held, that the document cieated 
a purely usufructuary mortgage Held, further, 
that in the case of a usufructuary mortgage, there 
vas no debt payable by the mortgagor to the mort- 
gagee which could be attached in execution of a 
money-deciee against the assignee of the mortgagee, 
and that s. 268 of the Civil Procedure Code (Act 
XIV of 1882) was not apphcable to such a case. 
The procedure .should be by attachment, under 
&, 274 of the Civil Procedure Code, of the interest 
in immoveable property and its sale according 
to the provisions of the Code Tarvadi Bholanath 
v Bai Kashi, I. L B 26 Bom. 306, explained 
Manilal Raitchod Motibhai Hemabhai (1911) 
I. L. B. 35 Bom. 288 

12. MISCELLANEOUS CASES. 

1. • Whether suit is 

maintainable on prior mortgages without refeience to 
subsequent mortgage over the same property — Transfer 
of Property Act {IV of 1882), s 85. A person 
having several mortgages over the same property 
IS entitled to bring a suit on the earlier mortgages 
vithout joining in that suit his claim under the 
later mortgages. Keshavram Bulavram v. Banchod 
Fahira, 1 L.B 30 Bom 156 ; Borasami v. Venkata- 
seshayyar, I L. B 25 Mad. 108, Bhagwan Das y. 
Bhawani, I, L. B. 26 All 14, distinguished. Naiiu 
Knshnama Chariar v. Annangara Chanar, I. L. B. 
30 Mad 353, referred to. Gobind Pebshad v. 
Habihar Chaeak (1910)' . I. Ij. B. 38 Calc. 60 

2. Mortgage. A suit 

brought to enforce a mortgage against a person 
as the legal representative of the mortgagor cannot 
be thrown out as improperly framed because the 
defendant sets up a title paramount to that of the 
mortgagor in the mortgaged premises. Jogeswar 
Duti v. Bhutan Mohan Mitter, i. L. B. 35 Calc 
425 . s.c 3 G. L J 205, distinguished. Bhaja 
Chaudhuri v. Chum Lai Marwari, 5 0. L. J. 95 s c. 
11 G. W. N, 284, rehed on Nafab Chandba 
ICOONDOO V. Ratan Mala (1910) 15 C. W. 3Y, 66 

3. — — - — Mortgage of sir 

land — Purchase of proprietary rights by mortgagee — 
Suit for redemption — Amount payable ty moitgagor. 
After a usufructuary mortgage of certain sir lands 
the mortgagee at an auction sale in execution of a 
simple money decree purchased the proprietary 
rights in the mortgaged property, the mortgagor 
becoming an ex-propnetary tenant. On a suit 
for redemption* bemg brought . Held, that the mort- 
gagee having himself broken up the integrity of his 
security, could not be permitted to cast the whole 
burden of the debt upon the ex-proprietary rights. 
Bisheshur Dial y. Bam Barup, 1. L. B. 22 All. 284, 
referred to, Ceunki Lae v. Sikisecak Sustgh 
imi) . . . 1. 1.. B. 33 AU. 434 


MOBTaAGE— cowid 

12. MISCELLANEOUS CASES— cowid. 

4 , _____ ' Civil Procedure 

Code {Act V of 1908), 0 XXXIV, r 3— Mortgage- 
decree msi — Application for order absolute for fore- 
closure-— Limitation Act {IX of 1908), Sch. I, Art. 
181, if applies to applications for order absolute — 
Fresh application for o? der absolute after fii st appli- 
cation dismissed, if continuation of first application. 
An application by the original holder of a mortgage- 
decree passed prior to the coming into force of 
the new Civil Procedure Code was dismissed on 
bemg resisted by a purchaser of the decree msi 
at an execution sale which was subsequently set 
aside as irregular and fraudulent at the instance 
of the original decree-holder who thereupon again 
apphed for an order absolute. This application 
was resisted on the ground that it was barred by 
hmitation under the new Limitation Act and the 
Civil Procedure Code : Held, that this last apphea- 
tion should be treated as a continuation of the 
first application which was within time and was 
not thus time-barred. An apphcation for execution 
of a decree may be treated as in continuation or 
for revival of a previous application, similar 
in scope and character, the consideration of which 
was interrupted by tbe intervention of objections 
and claims subsequently proved to be groundless 
or has been suspended by reason of an injunction 
or like obstruction. Qamaruddin Ahmed v. Jawa- 
hir Lai, L. B 32 I A 102 • sc. 9 C. W. N 601 ; 
1 0. L. J. 381 ; I L B. 27 AU. 334 , Budra Narain 
Y. Pachu Maity, I. L B 23 Calc. 431 , Narayan v. 
Bono, I. L. B 24 Bom. 345 ; Bohimali Khan v Ful 
Chand, I. L. B 18 All 482, referred to Mir 
Apnuddin v Mathura Das, 11 Bom. H. C. B 206, 
distinguished. Held, that the case fell within that 
prmciple. Held, further, that Sch* I, Art 181 
of the Limitation Act of 1908 does not apply to 
apphoations for order absolute under 0 XXXIV, r. 
3 of the Civil Procedure Code of 1908 Madhab 
Mom Dasi V. Pamela Lambert (1910) 

15 C. W IN. 337 

5 ^ _ Mortgage of math, properties 

— Math, Mahant of, dispute between rival chellas to 
succeed to — Mortgage of Math propeities by chellas 
who established will but never got possession — Compro- 
mise, chellas agreeing to manage math properties jointly 
— Mortgage, if valid — Onus. On the death of the 
Mahant of a math, disputes arose between two chellas 
one of whom succeeded in estabhshing a will in his 
favour purporting to be that*, of the deceased 
Mahant but could not get possession and the 
other who alleged that he had been installed by 
the deceased as his successor, managed to obtain 
and keep possession of the properties of the math^ 
Pending these disputes the former executed the 
mortgage in suit hypothecating math properties. 
Soon after there was a compromise between the 
claimants under which the survivor of the two was 
to be the Mahant and till the death of one of them 
neither was to take the place of the deceased 
but both should jointly manage the properties,, 
and the survivor would be bound to repay loans 
jointly raised by the claimants. No provision was- 
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12. MISCELLANEOUS CASES— 
made in the compromise regarding the discharge 
of the mortgage in suit : Held^ that the mortgagee 
was aware that the property mortgaged was pro- 
perty of the math and that the mortgagor had not 
succeeded in estabhshing his title as Slahant and 
that this suit to enforce the mortgage should fail. 
Madho Peasad V . Mahant Rameattan Gie 
(1^11) . . . . 15 C. W. N. 838 

e. Suit upon a mortgage exe- 

cuted by Hindu widow and reversioner — 
Investigation of mortgagor's title not 'permissible in 
mortgage suit. In a suit upon a mortgage Avhere 
it was proved that the mortgage deed had been 
duly executed by a Hindu widow and her rever- 
sioners it IS not open to the Judge to investigate 
the mortgagor’s title, nor is it permissible to the 
mortgagors to deny their title and3udgment should 
be given for the plamtifts with costs. Gopal 
Ceundee Shaw v. Jadumohey Hassee (1911) 

15 O. W. 3N* 915 

7 . Mistake of fact in — Knowledge 

of mistake by second mortgagee — Notice — Specific 
Relief Act {I of 1877) s. 31. A second mortgagee 
, who has advanced money with the knowledge of a 
mutual mistake of fact between the mortgagor 
and the first mortgagee as to the subject-matter 
of the first mortgage has notice of that mistake 
of fact and cannot plead that he has acquired his 
rights in good faith under s. 31, Specific Relief Act. 
Where a plaint alleges a mutual mistake of fact 
extrinsic evidence of such mistake is admissible 
although no rectification thereof is prayed for 
Karuppa Ooundan ahas Thoppala Goundan v 
Penyathamhi Gouridan, I. L. R. 30 Mad. 397, 
followed. Mahabeva Aiyae v Gopala Aiyae 
(1910) . . . . I. L. R. 34 Mad. 51 

8. Administration — Co-mortgagees 

— Appointment of a mortgagee as administi ator to 
mortgagor's estate — Extinguishment of debt — Part- 
ies — Suit by co-mortgagee's administrator against 
mortgagor's heirs instead of mortgagor's adminis- 
trator — Improper frame of suit — Limitation — Pro 
formd defendant, transfer of — Limitation Act {XY 
of 1877), s. 22 — Mortgagee administrator's right to 
interest. A S, the father of the two defendants, 
executed a mortgage bond in favour oi A J repay- 
able on the 16th October 1894 Subsequently 
A S executed a second mortgage in favour of A A 
and A N repayable on the 14th March 1896. A 
J transferred his security %o A A and A N. In 
1896 A 8 died leaving an infant daughter and infant 
son, the present defendants, as heirs. In 1897 
A N took out letters of admimstration to the estate 
of A 8 and was still acting as admimstrator when 
the present suit was instituted- In 1897 A A died 
and A N took out a succession certificate to collect 
the debts due to his estate. In 1902 the plaintifi 
took out letters of administration to the estate 
oi A A. On the 22nd October 1906, shortly before 
the expiry of 12 years from the date on which the 
first security was repayable, the plamtiS as ad- 
ministratrix brought the present suit for the re- 
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CO very of R 1,524 on both securities against the 
defendants, and joined ^4 N” as a pro foimd de- 
fendant. A N showed that he was ahvays ready 
to join the plaintiff, and on the 20th Docemher 
1906 his name was transferred from the categorv 
of defendant to that of plaintiff. Held, that the 
appointment of one of the mortgagees as ad- 
ministrator to the estate of the mortgagor did not 
extinguish the right of action of the mortgagee 
other than the one who w’as appointed admims- 
trator and had sufficient assets to satisfy his 
own share of the debt. The mortgagee admims- 
trator could not, however, maintam an action. 
Wanhford v. Wank ford, 1 Salkeld, 299 ; In re 
Carew, 4 Ir. Ch. Rep 112 ; Hanhar Perskad v. 
Bholi Persliad, 6 C. L. J. 383 ; Matson v. Dennis, 
4 DeG. J. d; 8. 345 ; Vickers v. Cowell, 1 Beav. 
529 ; 8m%th v. Sihthorpe, 34 Ch D. 732 ; Powell v. 
Brodhurst, [1910'] 2 Ch. 160, Steeds v. Steeds, 22 
Q. B. D. 537 ; Morley v. Bird, 3 Yes. 629; Sitaram 
V. Shridhar, I. L. R. 26 Bom. 292; Tamman Singh 
V. Lachhmin Kunwan, I. L. R. 26 All. 318, follow'ed- 
Binns V. Nichols, L. R 2 Eg 256 ; Dexter v. Arnold, 
3 Mason 284, Lowe v. Peskett, 16 C B. 500 , Barber 
Maran v. Ramana Goundan, 1. L. R. 20 Mad. 461, 
distmguished. Richard v. Molony. 2 Ir. Ch. Rep 
1, and Wallace v. Kelsall, 7 M. d' W. 264, dissented 
fiom. Held, also, that the appointment oi A N 
as administrator vested in him the estate of ^ ^ 
under s. 4 of the Probate and Administration Aet> 
1881, and the suit should therefore have been 
bi ought against him and not against the heirs. 
Clegg v. Rowland, L R. 3 Eg. S6S ; Beicsford v. 
Ramasuhba, I L. R. 13 Mad. 197 , Fiancis v. 
Harrison, 43 Ch. D. 183 ; Morley v. Morley, 25 
Beav. 253, distinguished- Jaggeswar DuU v. 
Bhuban Mohan Mitira, 1. L. R. 33 Calc. 425, 
refen ed to. The transfer of a party from pro 
foimd defendant to plamtiff is not an addition of a 
new' party within the meamng of s. 22 of the 
Lmiitatioii Act. Nagendrahala Debya v Tarapada 
Achar'jee, 8 C L J. 286 ; KTiadir Moideen v. Rama 
Naih, 1. L. R. 17 Mad 12, followed. Abdul Raha- 
man v. Amir Ali, 1. L. R. 34 Calc. 612, distmguished. 
Pyari MoTiun Bose v. Eedarnath Roy, I. L. R. 26 
Calc. 409, referred to. No interest should be allow- 
ed to a mortgagee admmistrator from the date 
when sufficient assets became available to him for 
repayment of the mortgage money. Rd>inson 
V. Cumming, 2 Atk. 409 , Page v. Lloyd, 5 Peters 
304, and Adams v Gale, 2 Atk. 106, referred to. 
Hossaieaea Begam y. Rahemani^essa Begam 
(1910) . . . I. li. B. 38 Calc, 342 

MOBTGAGE BECBEE. 

See Equitable Moetgage. 

I. Ii, B. 38 Calc. 824 

mortgaged PEOPERTy. 

sale of-^ 

See Moetgage . I. li. R. 88 (Sale. 913 
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HOBTG-AG-BE. 

See Civil PnocEDmiE Codes, 1882, s. 
317 ; 1908, s 66. 

I. L. B. 35 Bom. 342 

prior and subsequent — 

See CrvTL Peocedxjee Code, 1882, s 317. 

I, li. B. 33 All 882 

See Moetgage 

I. L. B. 33 All. 368 ; 370 

purchase by — 

See Moetgage . I. L. B. 38 Calc. 923 
suit for possession by — 

See Dekkhait Agricultdeists ’ Belief 
Act (XVII of 1879) 

I. Xi. B. 35 Bom. 204 


MOTOB CAE 


— — liiability of owner for the acts of 

his driver in contravention of the rules 
framed under the Act — Bengal Motor and Cycle 
Act {III of 1903), ss 3 and 4— -?7s'e of motor car 
with 'permission of the oiuner to convey his friends in 
his alsence-^Rules 4, 20. The o^vner of a motor car 
who expressly or impliedly permits his car to be 
uRcd or driven by his servant is, if it'^is so used or 
driven as to contravene rale 20 of the rules fiamed 
Bengal Motor Car and Cycle Act (III of 
1903), himself liablo therefor under Buie 4 and s. 4 
ot ^he Act, though he was not in the car at the time 
and had given his servant general directions to 
observe the regulation speed, unless the latter has 
used it improperly for his own purposes. Someiset 
To 1 Q B. 574, Somerset v. Hart, 

Collman v. Mills, 66 L J. Q B 
of Police v. Cartman, 
Uo98] 1 Q, B. 655, referred to Thoentoit v. 
Empeeoe (1911) . . I. Ii. K. 38 Calc. 415 

MDKHTEAB. 

See Legal Practitioners’ Act, s. 14. 

15 a W, 1^. 269 


^ Application for re -instate- 
ment after a lapse of yeaxs— Dismissal from 
the roll on conviction of an offence implying moial 
turpitude—Dehherate omission to disclose the 
tacts of enhancement of sentence and of an order 
directing his prosecution for making a false affidavit— 
Power of the High Court to re-instate a legal practi- 

re-imiatement. 

Ihe High Court has power, when a legal practi- 
tioner has been dismissed for misconduct of any 
description, in the widest sense of the term, to 
re-admit h^ after a lapse of time, if he satisfies 
the Court that he has in the interval conducted 

objection remains 
as to ms character and capacity. King v. Green- 
'^ood, 1 Tf . Black. 222 , Anonymous Case, 17 Beav. 
yo ; In re Smith, TimepoTted,, cited in 17 Beav. 
477 • In re Soirns, 34 L. J. Q. S m , In re PyJee, 

m : 40 L. J. Q. S 121 ; In re Fyke, 34 L. J. 


MUKHTEAB—coneZdJ. 

Q B 220 ’SB S. 707 ; In re Brandreth, 60 L. 
J. Q. B. 501 ; In re Barter, 19 Beav 375, followed 
Bx parte Frost, 1 Chitty 558 note. In re Hawdane, 9 
Fowl Pr Ca. 970 ; In re Oaihett, 18 C. B. 403 • 
In re Poole. L. R. 4 O P 350; In re Ahinash 
Chandra Moitra, I. L. R 37 Calc 173; In re 
Chanda Singh, 11 C. L. J. 438 * 14 G W N. 521 
and Smith v. J ustices of Sierra Leone, 7 Moo. 
P C. 174, referred to In re Lamb, 23 Q B. D. 
477, distinguished Where a mukhtearwas struck 
of the roll on conviction of kidnapping a minor 
girl, under s 363 of the Penal Code, under circum- 
stances of an aggravated character, implying 
moral turpitude, and applied after seven years for 
re-instatement, but dehbeiately omitted to disclose 
the facts that the High Court had enhanced his 
sentence and had also directed his prosecution 
under s 193 of the Penal Code for making a false 
affidavit in the course of a proceeding m revision, 
the application for re-iustatemeut was rejected. 
In re Abirdddin Ahmed (1910) 

I. Ii B. 38 Gale. 309 
s.e. 15 C. W. nST. 367 


1 — — Authority to practise In the 
Courts of Magistrates and Sessions Judges 

— Limitation of authority — Neces.',ity of per- 
mission of the Court in each particuUr case — Grounds 
of permission— Criminal Procedure Code {Act V of 
1898), ss. 4 {r), 340 — Practice. Under ss. 4 {r) and 
340 of the Criminal Procedure Code, a mukhtear is, 
subject to the permission of the Court in each 
particular case, authorised to practise both before 
Magistrates and Sessions Judges. There is no 
general rule that mukhtears should be allowed to 
appear in every case in the Courts of Magistrates, 
and that they should not be permitted to appear 
in any caso in the Courts of Session The Magis- 
trate and the Judge must decide in each case 
whether he will permit a mukhtear to appear. 
Though it is not desirable that mukhtears should 
be permitted to appear in Sessions Courts where their 
appearance is unnecessary, or where there is no 
reason for their appearance, the question is one 
which must be decided independently m each 
case, and no general rule can be laid down It 
depends largely on whether the accused is in a 
position to employ a vakil or pleader and whether 
he elects to do so. But the defence of an accused 
should not be shut out merely by the fact that he 
^ represeirted by a mukhtear. Ishan Chandra 
Bhtjtt V Emperor ( 1911) 

I. L. B. 38 Calc. 488 

MTJXiG-Bll^I TENUBE. 

See Landlord and Tenant. 

I. L. B. 34 Mad. 231 

MUBTICIPAIi BOABD. 

— suit against member of— 

See United Provinces Municipalities 
Act, 1900, s. 49. 

I. Ii. B. SS All. 640 
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lATOICIPAL EDECTIOlsr. 

Bengal Municipal Act 

{III of 1884), ss. 6, 15, 103 and 105 — Voter, quah- 
fication of — Illegal levy of Income-tax and payment 
of Municipal rate, effect of — “ Owner ” meaning 
of — Property acquired by father with contribution 
from son. A person whose income is below the 
taxable minimum, but who submits to the levy 
of the tax, does not thereby acquire the statutory 
qualification contemplated by s. 15 of the Bengal 
Municipal Act Similarly a person who is not 
legahy liable to pay Municipal rate but pays it, 
does not become entitled to become a voter by 
the mere fact of such payment, unless it is proved 
to have been made by him as a person legally 
liable to satisfy the Municipal demand An 
“ owner ” for the purposes of the Municipal Act 
mcludes not only an ovmer in the actual occupation 
of the holding but also an owner entitled to receive 
rent from the occupier or otherwise It also in- 
cludes a manager, or agent, or a trustee for any 
such person. Where a house was purchased in 
the name of the father, and the major portion 
of the consideration money was paid by the son 
out of jomt funds belonging to himself and his 
brothers, and further the expenditure on subsequent 
extensive alterations and additions were similarly 
defrayed by the son out of the said funds, and the 
son was occupying the house while the father 
was living abroad : Held, that the son havmg a 
substantial interest in the property should be 
treated as owner m the ordinary acceptation of 
that term, and he being the manager or agent of 
the father could also be treated, as owner, and he 
was therefore liable under s 103 of the Mumcipal 
Act to pay the rates assessed on the holding. Held, 
further, that vhere the son being in possession 
of the house paid the municipal demands with his 
own money, it could not be said that such a pay- 
ment was made by a person neither liable nor 
competent to make it under the provisions of the 
law ; he being an occupier was as such liable to 
pay the rates under s. 105 of the Bengal Municipal 
Act. Nabendra Nath Si2THa v NAaEHDBA 
Nath Biswas (1911) . I L. B. 38 Gale. 501 

IMinNICIPALITY. 

See District Muitictpal Act (Bom. Ill or 
1901), ss. 3 (7), 96. 

I. Tj. B. 35 Bom. 4=12 

See District Municipal Act (Boar. Ill op 
1901), ss. 50, 54. 

, I. li. B. 35 Bom. 4=92 

See District Municipal Act (Bom. Ill op 
1901), s. 96 I. D. B. 36 Bom. 236 

TMUS3a:AA. 

See Mahombdak Law — Gift. 

I. Ii B. 38 Gale 518 
15 O. W. NT. 328 

IMUTATION PBOGEEDINGS, 

See False Evihehce. 

1. 1,. B. 33 Calc. 368 


I N 

I HABVA TENEBE. 

■ mortgage'of— 

See Bhagdari and Narvadari Act 
(Bom V OP 1862), s. 3 

' I. Ii B. 35 Bom. 42 

NAZABANA. 

See Mortgage . I. L, B. 35 Bom. 371 
NAZIB. 

• appointment of, as guardian — 

See Guardi AX . I Ii. B. 38 Gale. 783 

NEG-IiIG-ENCE. 

See^ District Municipal Act (Bom. Ill 
OP 1901), ss 50, 54. 

I. L. B. 35 Bom, 492 

See Vexdor and Purchaser. 

I. Ii. B. 35 Bom. 269 

indemnity against — 

See Common C^\rrier, liabilities op. 

I. Xi. B. 38 Gale. 28 

Suit against Tramway Company 

— Passenger entering car while in motion — Contri- 
butory negligence. T brought an action against the 
Tramway Company claiming damages for injuries 
sustained by him by reason of the Company’s 
negligence. T alleged that while attemptmg to 
board a stationary tramcar the car was suddenly 
started at a signal given by the conductor and the 
footboard tilted and slipped sideways from be- 
neath T’s foot, in consequence of w^hich T lost 
his balance, was thrown to the ground and his 
right foot was injured. Held, dismissing the suit, 
that the footboard w^as not loose and that T’s 
fall was due to his attempting to enter a car 
while in motion and was not due to anv fault or 
defect in the fixity of the board. Per Gun am . — 
Whether there is a bye-law or there is not a bye- 
law to that efiect, the fact remains that if a pas- 
senger chooses to attempt to enter or leave a moving 
car, he does so at his own risk. It is not what a 
prudent or a reasonable man should or would do , 
and if he does it and sustains injury while in the 
act of so doing, it would be an accident or a mis- 
fortune for which the defendant Company would in 
no way he liable. Temulji Iamsetji v. Bombay 
Electric Supply and Tramways Cojupany, 
Ltd. (1911) . . . I. L. B. 35 Bom. 478 

ISTEG-OTIABLE IHSTBDMENTS ACT 
(XXVI OP 1881). 

s. 98 — Want of notice of dis- 
honour — Whether damage caused hy reason of such 
want of notice — Burden of proof In a snit by in- 
termediate endorsers of a hundi against earher 
endorsers, the court found that the hundi had not 
been presented for payment within a reasonable 
time and that notice of dishonour was not given. 
Hdd, that it lay upon the plaintiffs to prove that 
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K-EGOTIABIiE USTSTBUMFINTS ACT 
(XXVI OF 1881)— concld. 

s 98 — concld. 

the defendants could not suffer damage by reason 
of want of notice of dishonour , not upon the de- 
fendants to prove that they had suffered damages 
Moil Lai V. Moti Lai, I. L B 6 All 78, foUowed. 
Madho Bam v, Bukga Peasad I. L. K. S3 All. 4 

TBIAL. 

See Peesidency Small Cause Couet. 

I, Ii B. 38 Calc. 425 

BTEWSPAPEB COMMENT. 

on party under cross-examina- 
tion — 

See CojiTTEMPT OE Couet 

15 C, W. 3sr 771 

INTEWSPAPEBS (IISTCITEIVEEK'T TO OF- 
FEBTCES) ACT (VII OF 1908). 

ss 2 (1) (6) 3. 

See PEixTriN'o Peess, eobeeituee oe. 

I. L. B. 38 Calc. 202 

3Sr01T-J0mi)EB. 

See Paeties . I. L. B. 33 All. 272 

NOBTH-WESTEBN PBOVIHCES AISTD 
OTOH ACTS. 

See OuDH Acts. 

See United Peovinobs Act. 

1869—1. 

See OuDH Estates Act 

1899— III. 

Couet oe Waeds Act. 

1900—1. 

See United Peovinces Municipalities 
Act. 

1901—11. 

See Aoea Tenancy Act. 

III. 

See United Peovinces Land Eevenue 
Act. 

1903—1, 

Bundelkhand Encumbeeed Estates 
Act. 

OSrOTICE. 

See Execution oe Decbee. 

I. L. B. 38 Calc. 482 
See Railways Act (IX oe 1890), s. 77. 

I. Ii. B. 33 All. 644 
Set Secbetaey oe State bob India. 

I. Xi. B. 35 Bom, 362 


mOTlCB—concU. 

See Teansfer oe Property Act, ss 3, 41 

I. L. B. 35 Bom. 342 

See United Provinces Municipalities 
Act (I oe 1900), s 49 

I. L. B. 33 All. 540 

BOTICE OF BOSS. 

See Common Carriers. 

I. Ii B. 88 Calc. 60 

ISTOTICE OF SUIT. 

See Secretary oe State for India. 

I. L B. 38 Calc. 797 

ITOTICE TO QUIT. 

See Landlord and Tenant. 

I. B. B. 38 Calc. 432 

I^UISANCE. 

See Calcutta Municipal Act, ss 3, 632. 

15 C. W. IsT. 100 ; 316 

See Penal Code, ss. 114, 283. 

I. B. B. 35 Bom. 368 

Public and private nuisance— 

Erection of a high wall on one^s own land 
very close to another's dwelling house — Likelihood 
of %n'}ury to the health of the inmates of the ad^ 
joining tenements and of the public inhabiting the 
neighbourhood by the propagation of disease — Fro- 
priety of order of partial demolition — Feasibility of 
other remedial measures — Calcutta Municipal Act 
(Ben, III of 1899), s. 632. The words “ any 
nuisance ” in s. 632 of the Calcutta Municipal Act 
mean any nuisance as defined in s. 3 (29) thereof. 
The definition, though wider than that of a “ pubhc 
nuisance ” at the common law, does not extend 
to the inclusion of all private nuisances. Bhagwan 
Das V. Bash Behan Mullich, Id C. W. N. 637, 
explained. The erection of a wall, however high, 
on one’s own land very close to the dwelling- 
house of a neighbour, in order to prevent him 
from acquiring a right of easement, is not in 
itself a nuisance under the Calcutta Municipal Act, 
but where the evidence shows that it is, or is likely 
to be, injurious to the health of the residents of 
the adjoining tenements and of the public inhabit- 
ing the neighbourhood, by propagating the seeds 
of consumption and typhoid, it becomes a nuisance 
under the Act. Where, however, the only matter 
which causes a wall to be a nuisance is not its 
height but the accumulation of filth at the bottom 
and want of space to clear the drainage between it 
and the adjacent house, the Magistrate, instead of 
ordering its reduction m height, should consider 
whether the nuisance cannot be abated by the 
adoption of other remedial measures The use of 
the Act for the purpose of interfering m any way 
with the rights of private ownership, beyond the 
hmited powers given to the Corporation by it for 
the necessary protection of the public and the en- 
forcement of proper sanitation, is much to be 
deprecated. Ejbcagendea Nath Mitter v. Bhu- 
eendra Narain Dutt (1910) 

I. B. B. 88 Calc. 269 
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OBJECTIOI?-. 

See Attachment beeoee Judgment. 

I. Ii. R. 88 Gale. 448 

OBSTHTJCTIOIsr. 

See Penal Code, ss 114, 283. 

I. L. B. 35 Bom. 368 


OCCUPAlNrCY EtOBDIlSrG. 

;See Age A Tenancy Act (II oe 1901), s. 
20(2) . . I. Ii. B. 33 All, 136 

See Agea Tenancy Act (II or 1901), 

s 21 . . I. X,. B. 33 AIL 779 

See Bight oe Occupancy. 


OCCUPAIJTCY HOLDIlsra— cowcic? 

that the tenant of a non-transferable holding has 
sold it to the defendant and has abandoned the 
land, as such a suit is obviously not a suit or pro- 
ceeding under the Bengal Tenancy Act But even 
in cases where the section is not directly apphcable, 
the Court may act on a similar presumption, if the 
facts justify the necessary inference Although 
the misconstruction of a document which is the 
foundation of the suit or vhich is in the nature of 
a contract or a document of title is a ground for 
second appeal, such appeal does not lie because 
some portion of the evidence is in writing and the 
Judge m the Court below makes a mistake as to 
the meaning of it. Buzlxjl Kaeim v Satis Chan- 
DEA Giei (1911) . . . 15 C. W. isr. 752 


1. — — Non-transferabil- 

%ty, question o/, if may her aised hy assignee of holding 
fending mortgage suit — Consent of landlord obtained 
subsequently to filing written statement A pur- 
chaser of an occupancy-holdmg from the raiyat 
after a decree for sale has been passed in favour 
of a mortgagee of the holding but before sale there- 
of is bound by the sale both because a mortgagor 
and consequently an assignee from him cannot be 
allowed to deny the mortgagee’s title and also by 
reason of the operation of the rule of li$ pendens. 
The rule of lis pendens is apphcable to proceedings 
to realise the mortgage after the decree for sale. 
The purchaser cannot be allowed to raise the ques- 
tion of non -transferability of the holding when m 
his Written statement he stated that his purchase 
had not been recognised by the landlord, by show- 
ing that such lecognition on the part of the land- 
lord, has been subsequently obtained. An occu- 
pancy raiyat is estopped from setting up, as 
between himself and a mortgagee of the holding, 
the invalidity of the mortgage. Shayama Chaean 
Bhattachaeya V . Moehttda Stjndaei Debi (1911) 

15 C. W. 'N. 703 

2. ; Occupancy hold- 

ing — Transferability, usage of, how established — 
Usage should be grown-up and not growing — Usage 
after it has grown up may apply to pre-existing ten- 
ancies — Bengal Tenancy Act ( VIII of 1885), s. 50 — 
Bresumption if applies to suit to e^ect transferee of 
holding — Misconstruction of written evidence — 
Second appeal— Civil Procedure Code {Act V of 
1908), s. 100 In order to prove a custom or usage 
of transferabihty of occupancy holdings, what is 
necessary to prove is that such transfers have been 
made to the knowledge and without the consent of 
the landlord and that they have been recognised by 
him either without the payment of nazar or upon 
payment of a nazar, also fixed by custom. It is 
not necessary to prove that the landlord has 
actually made an objection to a transfer and has 
been unsuccessful The usage to be efiective must 
not be a growing usage but one which has already 
grown up. A usage of transferability, after it has 
grown up, affects not merely tenancies created 
thereafter but also existing tenancies. S. 50 of 
the Bengal Tenancy Act has no application in a 
suit for ejectment by the landlord on the allegation 


OCCDPATfCY TEISTAISTT, 

See Landloed and Tenant. 

I. Ii. B, 33 All. 335 

OFFENDITIG MATTEB. 

proof of— 

See Feinting Peess, EOEEEiTxrEE of 

I. Ii B. 38 Gale. 202 

OFFEBmGS TO DEITY. 

Dispute concerning the 

possession of a temple and its o-ffenngs — Offer- 
ings not profits arising out of a ieinple — Juris- 
diction of Magistrate — Apportionment of the offerings 
— Criminal Procedure Code {Act V of 1898)^ s. 145 » 
S 145 of the Criminal Procedure Code includes 
with ii its scope a dispute concerning the actual 
possession of a temple and the land on w'hich it 
stands, but not one relating to the right to, and 
apportionment of, the ofierings given by the wor- 
shippers. Such offerings are not profits ” arising 
out of the temple within the meaning of s 145 (2). 
An order made under s 145 declaring a party 
entitled to the actual possession of a temple, and its 
offerings is, therefore, intra vires as to the temple, 
but not as to the offerings Giniam Ghosal v. Lai 
Behan Das, I, L. R. 87 Calc. 578, referred to. Bam 
Saean Pathah V Baghtj Nandan Gie (1911) 

I. D. B. 38 Calc. 38T 

OFFICIAL ASSIGISTEE. 

See Peesidency Towns Insolvency 
Act, 1909, ss 7, 86 

I. L. B. 35 Bom. 473 

OFFICIAL TBTJSTEE. 

Probate — Official Trus- 
tees Act {XV 11 of 1864), ss. 8, 10, 32. TheofBcial 
Trustee as constituted by Act XWI of 1864 is not 
entitled by virtue of his ofiSce and in his character 
as Official Trustee and in the name of Official Trustee 
to obtain a grant of probate. Ashbury Railway 
Carriage and Iron Co. v. Riche, L. R, 7 H L. 653, 
referred to. Geey v Chaeusila Dasi (1910) 

L L. B. 38 Calc. 58 



( 279 ) 


DIGEST OE CASES. 


( 280 ) 


OFFICIAL TE-USTEE’S ACT (XVII OF 
1864). 

ss. 10, 32. 

See Official Tetjstee, 

I. L. E. 38 Gale. 63 

ONES OF PEOOF. 

See Bijbden of Peoof. 

OPIUM ACT (I OF 1878). 

s. 11 — Boat, unlawful user hy hirer — 

Confiscation, without hearing owner An order of 
the Magistrate confiscating a boat under s 11 of 
the Opium Act was set aside when such order was 
passed without giving the owner of the boat an 
opjjortunity of being heard S 11 of the Opium 
Act does not seem to contemplate that every recep- 
tacle m the nature of a ship or a house or a carriage 
in which a small quantity of opium may happen to 
be found is liable to confiscation ; the liability 
arises from the owner of such conveyance using the 
conveyance for the purpose of transporting opium. 
Abdul Eahamab v. Empeeoe (1910) 

15C. W.H 296 

OEDEE ABSOLUTE. 

See Mortgage . 16 0 W. M. 337 

OUBH ESTATES ACT (I OF 1869). 
s. 6. 

See Taluqdae . I. L. E. 33 All. 125 

— United Provinces Muni- 

cijpahkes Act [1 of 1900), ss 87 (5), 147, 152— Muni- 
cipal Board — Order for demolition of building — Order 
ultra vires — Revision — Jurisdiction. Held, (i) that 
s. 152 of the Municipalities Act, 1900, does not apply 
where the prohibition, notice or order issued by the 
Board is ultra vires ; and (n) that s. 87 (5) of the Act 
apphes only to buildings of the kind referred to in 
the preceding sub-sections, that is, new buildings 
in respect of which notice should have been given 
under sub-s {!). Alopi Din v The Municipal 
Board of Allahabad, All. Weekly Notes {1907) 2, and 
By am v The Calcutta Corporation, 10 C. W N 
1904, referred to. Empbeoe v Bam Dayal (1910) 
I. L. E. 33 All. 147 

p 

PAETIBS. 

See Hindu Law — Joint Family 

I. L B 33 All. 71 
See Moetgage . I. L. E 38 Calc. 342 

acts and conduct of— 

See Evidence, admissibility of. 

I. L. E. 38 Calc. 892 

addition of— 

See Moetgage I L. E. 38 Calc. 913 
consent of, to jurisdiction — 

See Evidence Act (I of 1872), s. 58. 

I. L. E. 35 Bom. 24 


P AETIE S — contd. 

joinder of— 

See Civil Feoceduee Code, 1882, s. 539 

I L, E 35 Bom. 470 

See Civil Peoceduee Code, 1908, 0 I, 
E. 10 . I. L. E. 35 Bom. 393 

witnesses if — 

See Ceiminal Peoceduee Code, s 195. 

15 C W. !«*. 665 

1. — Civil Procedure 

Code {Act V of 1908), 0 XXIII, r. 1—Smt allowed 

to he withdrawn, with liberty to bring fresh suit on 
payment of defendant's costs, added plaintiffs if 
hound hy order — Deposit of costs after institution hut 
before trial of fresh suit if valid Where the Judge 
having held that the plaintiff who was a member of 
a joint Hindu family should have joined the other 
members also as co-plain tiffs, the plamtiff asked 
for and was allowed leave to withdraw from the suit 
with bberty to bring a fresh suit, “ subject to limit- 
ation and on condition that he mu>st pay or deposit 
the defendant’s costs before bringing a fresh suit or 
else the suit shall stand dismissed with costs,” and 
the co-parceners together instituted a fresh suit but 
did not deposit the defendant’s costs til] some time 
afterwards : Held, that the suit was not liable to 
be dismissed so far at any rate as the added plaint - 
iffs were concerned. That as regards the original 
plamtiff the suit should have been treated as in- 
stituted on the date on which the costs were depo- 
sited That the deposit of the costs before the 
trial of the suit was sufficient compliance with the 
order in this case Abdul Aziz v Ebrahim, I. L. B, 
SI Calc. 965, followed Harenath v. Syed Hosseiny 
10 C. W N. 8, distinguished. Gobi Lal v Lala 
Naggu Lal (1911) . . 15 C. W. ]sr. 998 

2. Parties to suits — 

Joint Hindu family — Managing members — Suit to 
recover debt due to members of family in family 
business — Power of managers to sue alone — 
Limitation Act {XV of 1877), s. 22 — Parties added 
after expii y of period of limitation WHiere a joint 
family business has to be carried on m the interests 
of the joint family as a whole, the managing mem- 
bers may properly be entrusted with the power of 
making contracts, giving receipts, and compromising 
or discharging claims ordinarily incidental to the 
business ; and where they are so entrusted and 
empowered they are entitled as the sol© managers 
of the family business to make m their own names 
contracts in the course of that business, and to 
maintain suits brought to entorce those contracts 
without joining in the suit with them either as 
plaintiffs or defendants the other members of the 
family. Arunachata Pillai v. Vythialinga Muda- 
hyar, I. L B 6 Mad. 27, approved K P. Kanna 
Pisharody v V. M Narayanan Samayagipad, 
I. L R. 3 Mad 234 ; Ramsebuh v. Ramlall Koondoo, 
I. L R 6 Calc. 815 , Imam-ud-din v. Liladhar, 
I L B 14 All. 524, and Alagappa Chefti v. Vellian 
Chetti, 1 L. R 18 Mad. 33, distinguished. In this 
case the original plaintiffs were the managing 
members of a joint family business of money-lend- 
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PARTIES-^owcZfZ. 

ing, entrusted with and regularly exercising the 
power of doing everything necessary to carry on 
the business In the course of such business they 
contracted in their own names with the defendants 
for a loan, and on the accounts a balance was 
struck between the parties on the 9th August 1901. 
In a suit brought by the managing members on the 
3rd June 1904, and therefore within the period of 
limitation, to recover the amount due, the other 
members of the family were, on an objection by 
the defendants that the suit w^as improperly con- 
stituted, joined as plain tills on the 22nd August 
1904, after the period of hmitation for the suit had 
expii'ed, and the defence was set up that under s 22 
of the Limitation Act (XV of 1877) the whole suit 
was baried Held (reversing the decision of the 
High Court), that the suit as ongmaUy brought 
was properly constituted ; that the members of 
the family subsequently added were unnecessary 
parties ; and that the suit was consequently not 
barred, Kishan Peasad v Hae Naeaijt Singh 
(1911) . . . 1. Ii. B. 33 AU. 272 

PAKTITIOlSr. 

8ee Commissionee’s Fees 

15 C W. IST. 221 

See Evidence Act (I of 1872), s 44. 

I. L. K. 33 All. 143 

See Hindtj Law — Paetition 

I. E. E 33 All. 118 
I. Ii. K. 34 Mad 269 
I Ii. E. 35 Bom. 293 

See Hindu Law — ^V^idow. 

I. Ii. E.' 83 AIL 443 

See Moetgage . I. L. E 35 Bom 371 

See Pee-emptiok ’ . I. L. E. 33 AIL 28 

See United Peovinces Land Eevenxte 
Act (III OF 1901), s. 233 ( k ). 

I. I,. E. 33 All 168 ; 440 

suit for — 

See Husband and Wife. 

I Ii. E. 38 Calc. 629 

1. Procedure — Partition, suit for 

— Amendment of plaint hy order of Court alter- 
ing nature of Slat — Acqmescence hy plaintiff — Ap- 
peal, in disregard of amendment of phint, not 
harred It is incumbent on the Court, m a suit 
for partition, to come to a clear and definite 
finding that the plaintiff had title to the pro- 
perty before proceeding further into the case, and a 
Judge on appeal should also observe the same pro- 
cedure. Bidhata Rai v Pam Chanter Rai, 12 
C W, N. 37, referred to. If the Judge, on appeal, 
filnds the question of title to the property m favour 
of the plamlifi, any finding on the question of 
possession does not debar the Judge from affirming 
the preliminary decree for partition passed by the 
first Court and does not justify him m remanding 
the case to the lower Court for retrial At the 
hearing of the appeal, the Judge held that the 
plamt should be amended and the plamt was 


TARTITlOl^r—contd 

accordingly amended with the acquiescence of the- 
plaintiff, so as to alter the nature of the suit. A 
fresh written statement was filed by the defendant 
and fresh issues were framed These facts did not 
preclude the X-)laintiff from fihng an appeal, w ithin 
the time allowed by limitation, if, on reflection, be 
thought that the action taken by him m amending 
the plaint was injudicious. Shashi Bhushan Beed 
V. JOTINDEA XaTH BoY ChOWTDHEY (1911) 

I. L. E, 38 Calc. 681 

2. '" Partition, suit for, amongst 

Mahomedan co-owners — Suit for partial paiti- 
hon — Partition of moveaUcs only asked leaving 
immoveables i]mah — Suit if lies Where a Maho- 
medan instituted a suit against his brothers 
and mother foi partition only of the moveables 
held by the parties m iptiali b'^ut it appeared that 
the jiarties had ipnali immoveable properties also : 
— Held, that there is no distmction m principle be- 
tween partition of joint property under Hindu and 
under Mahomedan law. That it was inexpedient 
to allow a suit for partition of a portion only of the 
joint properties Plaintiff was given an opjiortu-. 
nity to amend the plamt so as to make the suit 
one for partition of the whole of the joint proper- 
ties. Fuzlue Rahman Chowdhuey v IMahomed 
Fayzue Rahman Choudey (1911) 

15 C. W, 3vr. 677 

3. A greement for partial parti- 

tion if specifically enforeible — Registration Act 
{III of 1877), s. 17 (6) and (h) — Partition deed, 
unregistered, affecting portion of property — Admis- 
sibility — Part performance, equitable doctrine of, if 
applies, where partition acted upon and improiements 
effected — Previous oral agreement if may be proved — 
Evidence Act {1 of 1872), s 91 — Equities m favour 
of co-sharer who has effected improvements, how given 
effect — Commissioner of paiiihon — Delegation of 
'judicial power to, A partition deed in respect of 
property of the value of R 100 or upwards, is com- 
pulsorily registrable whether it be treated as a deed 
by which a partition was effected or as a deed 
which declared a partition previously effected by 
the parties. Cls. {b) and (h) of s. 17 of the Regis- 
tration Act (III of 1877) may be reconciled if it be 
held that a document though not admissible as 
creating an interest in land is receivable m evi- 
dence for a collateral purpose, namely, for the 
specific perfoimance ol the agreement. Where, 
ho\vever, the defendant in a suit for partition 
sought to use an unregistered partition deed not 
for a collateral purpose but to piovc that the pro- 
perty coveied theieby had ceased to be joint 
property, the document was inadmissible under 
s. 49 of the Registration Act. Other evidence m 
support of the transaction w^as excluded by s. 92 
of the Evidence Act because the ^vritten instru- 
ment was not collateral to but of the very essence 
of the transaction. Where under an arrange- 
ment which was embodied in an unregistered parti- 
tion deed, the parties continued for many years 
m separate possession of portions of the joint 
property and the defendant during this time spent 
money in repairs on the portion allotted to him : 
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PARTITIOIsr— con^d 

^eld, tliat assuming that the partition deed was 
preceded by an oral agreement for partial partition, 
it was not specifically enforcible by suit. That, 
for this reason, and also because the equities 
arising in favour of the party who made the im- 
provement could be given efiect to in the partition, 
decree so that he might not suffer by reason of the 
agreement having been acted upon or the other 
party take advantage of the improvements made 
by him, the equitable doctrine of part performance 
had no apphcation to the case Although there 
may be a partial partition of 3oint property by 
private arrangement, there cannot be a partial 
partition by suit. Although a co-tenant, who has 
.spent money in improvement of the joint property, 
may not be entitled to call upon his co -sharers to 
compensate him for the expenditure, yet he has a 
defensive equity which is enforcible in the event of 
a partition. It is in recognition of such equitable 
right that to the co-owner who has made the im- 
provements is assigned that portion of the pro- 
perty on which the improvements have been made, 
the division being made on the basis of the un- 
improved value. The determination of the ques- 
tion whether certain properties are the joint pro- 
perties of the parties or the exclusive properties of 
any of them cannot be delegated by the Judge to 
the Commissioner for partition. Upendba Nath 
Banerjbe V Umesh Chahdra Banebjeb (1910) 

15 C. W. N. 375 

4. Property not capable of 

division — Partition Act {IV of 1893) — Plaintiff, if 
may hue for sale of share by defendant at a valua- 
tion — All shareholders to bid for property When 
the nature of the property j'omtly owned by the 
plaintiif and the defendant is such that a division 
of it amongst them cannot reasonably or conve- 
niently be made the plaintiff has not the right to 
claim that the defendant should be compelled to 
transfer his share to the plaintiff at a valuation, 
merely because he happened to have possession of 
the property at the commencement of the action 
The proper course is to direct a sale of the property 
amongst the co-sharers, and it should be given to 
"that shareholder who offers to pay the highest price 
above the valuation made by the Court Williams 
V Games, L. B 10 Ch. App. 204, and Pitt v. 
Jones, $ App, Gas 661, followed Basunta Kumar 
Ghose V. Moti Lai Ghose, 15 C W, N. 555n, dis- 
tinguished Debekdra Nath Bhattacharjbe v. \ 
Haet Das Bhattachaejeb’'(1910) 

15 C W. N*. 552 

5^ Partition Act 

{IV of 1S93) — Plot built on by co-sharer not cove- 
ment division— Partition of tank — Courtis dis- 
cretion to refuse partition and to allow the party in 
possession to buy the other party out — Equity, The 
'defendants in a suit for partition had" built a 
dwelling-house on a plot of 7 cottahs of land 
without opposition from the plaintiff who was 
■a stranger and owned only a -j’^th share in it 
and in an adjoining plot of 1 bigha 6 cottahs. 
The lower Appellate Court finding that it would be 
yery inconvenient for all parties concerned if 
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these plots were divided by metes and bounds 
allowed the defendants to buy up the plaintiff’s 
shares at a proper valuation : Reid, that whether 
s 4 of Act IV of 1893 applied to the case or nob it 
is a well-known principle of equity w'hich must be 
adopted in all paitition cases that when it is incon- 
venient to divide a property that property must 
be left in the possession of the person m occupation 
and the other person who cannot conveniently get 
actual possession, compensated A tank covering 
one bigha in which plaintiff oivned a y\th share 
was left joint the lower Appellate Court holding 
that it was not convenient to divide it. The High 
Court affirmed that decision. Bastjnta Kumar 
Ghosh v. Moti Lal Ghosh (1907) 

15 C. W. NT. 555n 

e. Private partition — Estates 

Partition Act {Beng, V of 1897), s 99 — Private 
partition amongst proprietors — “ Tenancy in com- 
mon,^'" cessation of — Pufnidar of separated share, 
if bound by subsequent butwara by Collector. S. 99 
of the Estates Partition Act (Beng. V of 1897) does 
not apply when the estate partitioned by the Col- 
lector had already been privately partitioned 
amongst the proprietors and the proprietors 
were holdmg their shares of the lands in severalty 
and not in common tenancy as contemplated in 
that section. A putnidar in possession of a sepa- 
rately allotted portion of such estate is not there- 
fore affected by the subsequent partition by the 
Collector. Hridoy Nath Saha v. Mohabatannessa 
Bibee, I. L. B. 20 Calc. 286, applied. The fact 
that the Government was not bound to recognise 
the private partition for purposes of revenue does 
not affect the question. Abdul Latip Miah 
V. Amanuddi Patwari (1911) 15 O. W. IN. 426 

7 . Appeal — Appeal against preli- 

minary decree — Final decree passed since the appeal 
— No appeal against final decree, Reid, that an 
appeal against the preliminary decree in a suit 
for partition cannot he heard if after the filing of 
such appeal the final decree has been passed and 
no appeal is preferred against that decree. Kuriya 
Mai V. Bishambar Das, I, L, B, 32 All, 226, referred 
to. Narain Das v. Balgoeind (1911) 

I. li. B. 33 All. 528 

3^ — Partition suit, abatement of 

— Civil Procedure Code {Act V of 1908), 0. I, r. 
10— Limitation {Act IX of 1908), Art. Ill — 
Death of a party — Abatement — AppUcpiion to set 
aside the abatement — Limitation of sixty days— In 
a partition suit all parties should he before the 
Cowt — Inherent power of the Court to add a party 
at any stage of the suit for the ends of justice. On 
the 5th April 1892 the plaintiff obtained a decree 
for partition and died in October 1893, leaving 
him surviving a minor son, who attained majo'rity 
in February 1907. At a very late stage of the 
execution-proceedings, the son made an applica- 
tion on the 16th April 1910 for the issue of a 
commission to effect partition according to the 
rights dieclared in the partition decree. Held, 
that as soon as the Civil Procedure Code (Act V of 
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1908) came into force the suit abated so far as 
regarded the applicant’s father who was a party, 
and the application to set aside the abatement by 
adding the applicant as the legal representative of 
the deceased not having been made within sixty 
-days under Art 171 of the Limitation Act (IX of 
1908), the application was time-barred. Held, 
further, that in a partition suit all the parties 
should bo before the Court, and that there was 
nothing in the Civil Procedure Code (Act V of 1908) 
limiting or affecting the inherent power of the 
Court to make such orders as might be necessary 
for the ends of justice. Laxhmichand Rewa- 
<'HAiTD V. Kachubhai Gitlabchakd (1911) 

I Li R. 35 Bom. 393 

9 , « Instruments of partition,’’ 

meaning of — Undivided 'brothers — Instruments 
whereby co-owners divide property in severalty — 
Release — Partition — Stamp. Instruments whereby 
co-owners of any property divide or agree to 
divide it in severalty are instruments of parti- 
tion. One of three undivided brothers agreed 
to take from the eldest brother, the manager 
'Of the family, as his share m the family pro- 
perty, moveable and immoveable, a certain 
■cash and bonds for debts due to the family and 
passed to the eldest brother a document in the 
form of a release Subsequently one of the two 
brothers passed, to the eldest brother a document 
in the form of a release whereby he and the eldest 
brother divided the remaining family property 
by the latter handing over to the former securities 
for money. A question having arisen as to whe- 
ther for the purpose of stamp duty, the said two 
documents were to be treated as releases or in- 
struments of partition. Held, that the documents 
were instruments of partition. In le Govxin> 
Pandubaito Kamat (1910) 

I. L. B. 35 Bom. 75 

PABTITIOK ACT (BEISTG. VIII OF 1876). 

ss. Ill, 149 — Decision of title in pro- 
ceedings under, if bars civil suit — Miras tenure, cir- 
'cumstances proving — Permanent structures, if proof 
of permanency of tenure. S 111, excep. 3, of the 
Estates Partition Act, axiplies only to permanent 
•tenures the existence of which is admitted by 
the tenure-holders and has no application where 
this is denied by any of them. S. 149 of the 
Estates Partition Act does not bar a separate suit 
for the establishment of a miras title found against 
by the revenue officer even though the mirasdar 
liappens to he a x^art proprietor. The object of 
‘S. 149 is only to exclude the jurisdiction of Civil 
Courts in cases where the question relates to the 
determination of Government Revenue or to the 
details of partition it does not oust the jurisdic- 
tion of the Civil Court in matters which involve 
-a question of title. Ananda Kishoie v. Daije 
Thahurain, I. L. R. S6 Calc. 726, relied on 
Where it was found that a tenure had been in 
existence for at least 75 years, that the origin of 
•the tenancy was unknown, that substantial struc- 
«tures were erected on the land, that the convey- 
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— concld. 

— ~ s. Ill — condd. 

ance of the tenure referred to the tenure as miras 
tenure, that while the transferable character of a 
Xote purchased along with the tenure was disputed » 
the purchasers were left m undisturbed possession 
of the tenure : — Held, that from these circumstances 
it could be legitimately inferred that the tenure 
was of a permanent character. Upendra Krishna 
Mandal v Ismail Khan, I. L. R. 3i Calc, il : 
sc. 3 G, W. B. 639 ; Nih atari Mandal v. Ismail 
Khan, I. L R. 32 Calc. 61 : s c 8 C. W. B. 895 ; 
Baba Kuman Debi v. Behan Lai Sen, I. L. R. 31 
Calc. 902 : sc 11 C. W. B 865, relied upon. 
Abdul Wahid v. Shaluha Bibi, I. L. R. 21 Calc 496 ; 
distinguished. Jakoki Nath Chowdhury v. Kali 
Nabaih Ray Chowdhuby (1910) 

_ 15 C. W. 3Sr. 45 

PART3NEBSHIP. 

1* — - — — Partner whose 

remedy for general account is barred may sue to 
recover share of item received after dissolution. A 
partner whose remedy against his co-partner for 
a general account is barred, can recover his share 
of a particular item of assets received after the 
dissolution of the partnership, if it be open to the 
defendant co-partner to ask the Court to take 
accounts with a view to show that the plamtiS had 
received more than his share m the partnership 
assets. SohJeanadha Vanm Mundar v. Sohkanadha 
Vanni Mundar, I. L. R. 28 Mad. 344, .followed 
THIBtrVEKGADA MUD ALIAS V. SaDAGOPA MtTDALIAB 

(1910) . . . . I. L. L. 34 Mad. 112 

2. j Adjusted account 

— Settlement of basis of account — Pinal adjustment 
not signed — Pleadings, want of precision in, if 
material — Limitation — Gross demands in partner- 
ship account — Bew cause of action from adjustment 
— Limitation Act {IX of 1908), Sch. I, Arts. 64, 
115 and 120. When parties had agreed on the 
2nd April 1905 that a settlement of partnership 
accounts between them should be made upon a 
certain basis and the final adjustment took place 
on the 20th August 1906 and entries to that effect 
were made in the books on that date but not 
signed by the parties, m a suit brought on the 
16th April to recover the amount due on such 
adjustment : — Held, that it was an adjustment 
which gave nse to a fresh cause of action as 
from date, and whether it was Art. 115 or Art. 
120 of the Limitation Act that applied, the suit 
•was not barred. When the plaint did not sxiecify 
the day on which the adjustment took place but 
approximately indicated the time and proof was 
furmshed of ex<tct date at the hearing : — Held, 
that there was nothing in the pleadings which 
should prevent the Judge from arriving at any 
conclusion on the evidence adduced as to the 
date. Jalim Sihgh SPwIhal v. Choonee Lall 
JOHTJEBY (1911) . . . 15 C. wr. IN, 882 

PASTUBAGF, BIGHT OF 

Unassessed Government 

Waste — Right of pasture on, not to exdude oivnePs 
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right to possession — Acts necessary to obtain pre~ 
scnptive title There are no statutory provisions 
in the Madras Presidency as in Bombay with 
reference to the grazing rights of villagers over 
adjoining Government waste. The right of 
pasture on unassessed waste cannot exclude the 
owner’s right to possession and enjoyment of 
the property over w'hich such a right may exist 
Bam Saran Singh v. Birgti Singh, 1 L B 19 All. 
172, referred to Secretary of State for India v. 
McUhmabhai, 1. L B 14 Bom. 213, 221, distm- 
guished. Gouijala Pichi Naidtj v Vallxjk 
Vbeeiah (1910) . . I. L. B. 34 Mad. 58 

PAOTEB SUIT. 

See Civil Peocedtjre Code, 1908, O 
XXXIII, r 1 . I li. B. 33 All. 237 

See Civil Peooeddee Code, 1908, 0* 
XXXIII, r. 13. 

I. Ii. B. 35 Bom. 448 

PAY ANT> PENSIOH 

See SEOEETARy oe State eoe India. 

I. Ii. B. 38 Calc. 378 

PEHAIi CODE (ACT XLV OF 1860). 

s. 21 — Illegal gratification, taking of, 

by a public servant — Public servant, unpaid appren- 
tice if An unpaid apprentice of Government is 
not a public servant within the meaning of s. 21 of 
the Indian Penal Code. Mahendea Prosad v. 
Emperor (1910) . . 15 0 W. H. 319 

ss. 24, 25, 463, 464, 471. 

See Forgery . I. D. B. 88 Calc. 75 
s. 30. 

See Magistrate, povter op. 

I. Ii. B. 38 Calc. 68 

s. 64. 

See CALCcrTTA Municipal Aot, ss. 374> 
376 .. . 15 C. W. H. 906 

-1 ss 71, 147, 149 and 825— 

See Criminal Procedure Code, s. 106 [3). 

I. Ii. B. 33 All. 48 

s. 75 — Criminal Procedure Code {Act 

V of 1898), s. 565 — Whipping Act {IV of 1909), 

3. 3 — Sentence of whipping only passed on accused — 
Order to accused to notify his residence — Validity of 
the order. S 565 of the Criminal Procedure Code 
(Act V of 1898) must be strictly construed. The 
order contemplated by the section can only be 
made at the time of passmg sentence of transport- 
ation or impnsonment upon a convict. It cannot 
he made where the Court, instead of passing that 
sentence, passes a sentence of whipping. Em- 
peror V . Fulji Ditya (1910) 

I. D. B. 35 Bom. 137 
ss. 99, 147, 323, 353— 

See Search without Warrant. 

I. D. B. 88 Gale. 304 


PEHAD^CODE (ACT XLV OP 1860)— 

contd 


s. 121A- 


See Conspiracy to wage war 

I Ij. B. 38 Cale 169 ; 559 
15 C. W. H. 646 

s. 124A— 

See Sedition . I. L. R. 38 Cale. 253 

— Press Act {XXV of 

1607), ss. 4 and 5 — Declaration made by owner who 
took no part in managing a printing press—Puhlica- 
tion of a seditious booh at the press— Sedition-^ 
IntenUon The accused made a declaration under 
Act XXV of 1867, s 4, that he was the owner of a 
press called “ The Atmaram Press.” Beyond this 
he took no part in the management of the press* 
which was carried on by another person. A book 
styled “ Ek Shloki Gita ” was printed at this press. 
It was a book that dealt to a large extent with 
metaphysics, philosophy and religion It also con- 
tained seditious passages scattered among discus- 
sions of religious matters It was not shown that 
the accused ever read the hook or was aware of the 
seditious passages it contained. The accused was 
convicted of the offence punishable under s. 124 A 
of the Indian Penal Code, 1860, as publisher of the 
appeal :—Held, by Chandavarkar, J., 
that the cumulative effect of the surrounding 
circumstances was such as to make it improbable 
that the accused had read the book or that he had 
known its seditious object ; and that the evidence 
having thus been evenly balanced and equivocal, 
reasonable doubt arose as to tbe guilt of the 
accused, the benefit of which should be given 
to hini. Held, by Heaton, J., that before the 
accused could be convicted under s. 124A of the- 
Indian Penal Code it must be found that he bad 
an mtention of exciting disaffection ; and that the 
^deime fell very short of proving the mtention. 
Per Chandavarkar, J. —A declaration made 
under s. 4 of the Press Act is intended by the legis- 
lature^ to have a certain effect, namely, that of 
fastening responsibility for the conduct of the press 
on a person declaring in respect of matters 
where public interests are involved Hence where 
a book complained of as seditious or libellous 
is printed in a press, the Court performing the 
functions of a jury may presume that the owner 
had a hand in the printing and was aware of the 
contents and character of the book. But whether 
such a presumption is warranted in any indi- 
vidual case must depend upon its own facts and 
circumstances. The presumption, however, is not 
conclusive ; it is not one of law, but of fact, and 
it is open to the accused to rebut it. Emperor 
V . Shankar Shrikrishna Bbv (1910) 

I. L. B. 35 Bom. 55 
_ — ss. 124A, 163A— 

See Sedition . 1 , 1 . R. 38 Cale. 214 

ss. 147, 323— ^ 

See Appellate Court. 

I. Ii. R. 38 Calcr293- 
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PENAL CODE (ACT XLV OP 1860)— 

contd. 

s. 182 — Transfer — Unfounded allega- 

tions against the trying Magistrate made hy an 
accused person in an application for tiansjei of his 
case. Held, that an accused person, who m support 
of an application for the transier of the case against 
him to some other Magistrate makes unfound^ d 
and defamatory allegations against the trying 
Magistrate, cannot be prosecuted m respect of such 
allegations under s 182 of the Indian Penal Code. 
Queen v. Dana Khan, 2 N .W. P. H. C Pep 1 8, 
and Queen-Empress v Subhayya, 1. L. P. 1/. Mad. 
451, referred to. Emperoe v. Matan (1910) 

I li. B. 33 Ail. 163 

ss. 191, 193— 

See False Evidence. 

I. li. B. 38 Calc. 368 

s 225B— 

See Warrant I. L. B. 38 Calc. 789 

s. 280 — Pash and negligent act, proof 

and degree of — Contributory negligence, how far 
is an element for consideration — Evidence, consi- 
deration of, hy the High Court in revision. The 
accused was in charge of a steam launch which 
was coming up the river m a moonlight mght. In 
the nver at deep water some country boats were 
moored having no lights in them. The accused on 
account of mist could not ma-ke out whether the 
boats were stationary or moving but he thought 
they were moving. He gave whistles but before 
he could stop the launch, it came into collision 
with two of the boats with the result that they i 
sank almost immediately. The accused then sent a 
jolly-boat to rescue the drowning passengers of the 
sunken boats : — Held, that under the circumstances 
of the case the accused was not guilty of the 
oSence under s. 280, Indian Penal Code, as his con- 
duct was not rash or negligent vithm the meaning 
of that section. To support conviction under 
s. 280, Indian Penal Code, it must be proved that 
the immediate cause of the accident was rashness, 
or negligence on the part of the navigator. In 
considering the question of degree, the question of 
contributory negligence has also to be taken into 
account, not as a defence to the indictment, but 
for the purpose of determming causation and 
fixing a measure of the liability of the navigator. 
When the accused navigator did all he could to 
save the situation but could not avoid the collision, 
he would not be guilty under s. 280, Indian Penal 
Code. The High Court in revision went through 
the evidence to decide whether the rashness or 
negligence was proved Kamdar Ali Sbrang v 
Emperor (1911) . . 15 C. W. IT. 835 

— ss. 283, 114 — Ohstruction in public 

way- — Toy shop on a street — Exhibition of toys in 
the shop-window — Collection of crowd of persons in 
street-— Obstruction. The accused, w'ho had a toy 
shop in a pubhc street, exhibited in the window of 
the shop overlooking the street certain clockwork 
toys during a Diwali festival The result of the 


PEITAIi CODE (ACT XLV OP 1860)— 

confd. 

. s. 283 — concld. 

exhibition was that thousands of people collected 
on the road to witness the toys : there were 
dangerous rushes m consequence, people were 
knocked down and great obstruction and danger 
w ere caused to those using the road. On these 
facts the accused were convicted of offences punish- 
able under ss 283 and 1 U of the Indian Penal 
Code Held, upholding the conviction, that there 
weie obstruction, danger and injury to the persons 
using the public waj^, which amounted to a public 
nuisance, and that the efficient cause of the nuisance 
was the act of the accused. Ordinarily, every 
shop-keeper has a right to exhibit his wares in any 
way he likes in his shop, but he must exercise the 
right so as not to cause annoyance oi nuisance to 
the public. Attorney-General v Bngton and Hove 
Co-operahve Supply Association, [1900] 1 Ch. 276, 
followed Emperor v Noor MAjaoaiED (1911) 

I. Ii. B. 35 Bom. 368 

ss. 296, 39 — Public worship, disturb- 
ance of — “ Volunianli/,'^^ meaning of It is not 
necessary for the p rpose of s. 296, Indian Penal 
Code, that the accused should have an active in- 
tention to disturb religious w’orship. It is suffi- 
cient, if knowing they were likely to disturb it by 
their music they took the risk and did actually 
cause disturbance. It is an offence under s. 296, 
Indian Penal Code, to pass a mosque with music 
so as to disturb religious worship carried on during 
hours notified therefor. S. 79, Penal Code, cannot 
be pleaded in such a case. Muihial Chetii v Bapan 
Saib, 1 L. li 2 Mad. 140, f oh owed. Sundaram v. 
The Queen and Ponnusawmy v. The Queen, I. L. P. 

6 Mad. 203, followed. Public Prosecutor v, 
Sankd Seethtah (1910) I. E. B. 34 Mad. 92 

s 297 — Trespass on a burial ground — 

Ploughing up burial ground — Joint owner. 'W here 
a person entered upon a grove for the purpose of 
demc^rcating his share therein and in doing so dug 
up certain graves and exposed the bones of the 
persons buried there in spite of the remonstrances 
of the relations of the buried persons — Held, that 
he was properly convicted of an offence under s. 297 
of the Penal Code, and none the less because he 
happened to be part owner of the grove. Queen- 
Empress V. Subhan, 1. L P 18 All. 396, referred to. 
Emperor v. Bam Prasad (1911) 

I. X.. B. 33 All. 773 

s. 339 — Wrongful restraint, what neces- 
sary to constitute. The accused placed a lock on 
the outer door of complainant’s house intending to 
prevent and thereby preventing his ingress < — Held, 
that the offence of wrongful restramt was estab- 
lished although the accused were not physically 
present to enforce the obstruction. There is 
nothing m s. 339, Criminal Procedure Code, which 
requires the physical presence of the obstructor at 
the moment of prevention. Aetjmugakadab v. 
Emperor (1910) . I. Ij. B. 34 Mad. 547 

s. 379 —Servanfs removing things at 

masters bidding when theft. In order to convict a 
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CODE (ACT XDV OF 1860) 

conid. 

s. 379 — conctd. 

=;ervant of theft under s 379, Indian Penal Code, 
for having cut away some bamboos at the order of 
his master, it must be clearly shown that he (the 
servant) knew of the <lishonest intention of his 
master Han Bhuimali v The Emperor, 9 C W. 
N. 974, followed Kidha Madhab Paikra v The 
Kikg-Emperou (1910) . 15 C. W. W. 414 

s. 396 

See Dacoity . 15 C. W IS". 434 

s. 401. 

See Previous Convictions, evidence of. 

I. L R. 38 Calc. 408 

1. s 409 — Criminal misappro- 

priation — Evidence — What prosecution has to prove. 
On a charge under s. 409 of the Indian Penal Code 
it IS not necessary for the prosecution to prove in 
what manner money alleged to have been misappro- 
priated has actually been disposed of by the ac- 
cused. If it IS sho wn that money entrusted to the 
accused was not accounted for nor returned by 
him in accordance wuth his duty, if unspent, it lies 
on the accused to prove his defence Emperor v. 
Kadib Bakhsh (1910) . I. L R. 33 All. 249 

2. Criminal breach of trust — 

Charge — Criminal Piccedure Code, s. 222 (2). An 
accused person was charged under s. 409 of the 
Indian Penal Code with having embezzled an 
aggregate sum of R 208- 12-0 on various dates 
between the 1st July and the 1st November 1909. 
Held, that the charge so framed was not open to 
objection, notv/itlistanding that evidence was 
available as to the various items of which the 
aggregate sum charged was composed Emperor v. 
(Mzari Lai, L L, It 24 All 254, Emperor v Ishtiaq 
Ahmad, 1. L R 28 All 69 ; Samiruddin Sarhar 
V Ntbaran Chandra Chose, I L. R. $1 Calc. 928 ; 
Sat Narain Tewari v Emperor, 1. L. R. 32 Cole 
1085, and Thomas v Emperor, I. L R 29 Mad 
558, followed Subramama Ayyar v. Kmg-Emperor. 
I. L. B, 25 Mad 51, distinguished Emperor 
V. Ibrahim Khan (1910) . I L R 33 Ail. 36 

s. 421— Criminal proceedings 

against insolvent — Presidency Toums Insolvency 
Aci {111 of 1909), ss 17, 103, and 104^Ad]udged 
insolvent — Sanction of Insolvency Court not obtained 
— Jurisdiction of Magistrate — “ Suit or other legal 
proceeding,'"* inteipr elation of A person in insol- 
vent circumstances apphed to the Insolvent Debtors 
Court at Bombay for rchef under the provisions of 
the Presidency Towns Insolvency Act, 1909 ; and 
was ad]udicated an insolvent. Ten days later, a 
creditor of the insolvent, without having obtained 
any sanction from the lu solvent Debtors Court, 
filed a complamt against the insolvent in the Pre- 
sidency Magistrate’s Court for an offence punish- 
able under s. 421 of the Indian Penal Code, 1860. 
It was contended that the Magistrate had no juris- 
diction to entertain the complaint. Held, that the 
Magistrate’s jurisdietion to try the insolvent for an 
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offence under s 421 of the Indian Penal Code, 1860, 
was not taken away by anything contained in the 
Presidency Towns Insolvency Act, 1909. The ex- 
pression “ or other legal proceeding ” in s. 17 of 
the Presidency Towns Insolvencj’' Act, 1909, coming 
after the word “ suit,” a word of more limited 
application, must be construed on the principle of 
ejusdem generis. It, therefore, includes only pro- 
ceedings of a civil nature. Emperor v. Mul- 
SHANKAR HaRINAND BhAT (1910) 

X. D. Xi>. 35 Ro m . 63 

— ss. 426, 447. 

See Criminal Trespass. 

I. L R. 38 Calc. 180 

s. 434. 

See Criminal Procedure Code, s. 106. 

I. L. R. 33' All. 771 

s. 467— Witness proving forged 

document, if oJoetB— Abetment. Semhle It is 
doubtful whether a witness who swears to the truth 
of a document in Court can be said to abet its use. 
Asimuddi v. King-Emperor, 11 0. W. N. 838 : s.c. 5 
C. L J. 454, referred to. Debi Lal v Dhajadhari 
Gashai (1911) . . . 15 C. W. K. 665 

s. 499. 

See Libel . . 16 C. W. IST. 995 

pending proceedings — 

See Maoistratb, power of. 

1. L. R. 38 Calc. 68 

PEKTSlOlSrS. 

See Pensions Act (XXIII or 1871), ss 
3, 4, 6 AND 8 . 1. L. R. 33 All. 680 

PENSIOlirS ACT (XXIll OF 1871). 

ss. 3, 4, 6, 8 — Pension — Defimtton — 

Grant of village by Government revenue free — Wajib- 
ul-arz — Construction of document — Condition pur- 
porting to restrain alienation. Held, that a grant of 
zamindan, the revenue of W'hich is remitted by the 
Government, is not a pension within the meaning of 
s. 3 of the Pensions Act, 1871, and no certificate is 
necessary under s 6 to institute a suit with respect 
to it. Nor can an entry in the wapb-ul-arz to the 
effect that " no co -sharer is competent to transfer 
property ” standing by itself, have the effect of 
making such property untransferable. Ganpat 
Rao Y. Anand Rao, I. L. R. 28 All. 104 ; 32 AIL 
148, and Lachmi Narain v. Makund Singh, 1. L. R 
26 All 617, referred to. Mannu Lal v. Fazl 
Imam (1911) . . 1. L. R. 33 All. 580 

s. 4. 

See Secretary of State for India. 

I L R. 38 Calc. 378 

PERJURY, 

See Excise Act, e. 16. 

16 C. Wi N. 169 
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PERMANBISTT SETTLEMEOT. 

JSee Malikaka , 15 C. W. N. 1029 

PEBMAiraNT SETTLEMENT RBGU- 
liATION. 

See REauLATioN I op 1793. 

15 C. W. N. 300 

PERMANENT TENURE. 

See Estates Partition Act, s 111 

15 C. W. N. 45 

PERSONS INCBRT^. 

See Will . . 15 C. W. N. 945 

PLAINT. 

amendment of — 

See Cause op Action. 

1. L. R. 38 Calc. 797 

See Idol . I L R. 33 All. 736 

See Limitation Act (IX op 1908), s 3 | 

I. L. R. 33 All. 616 ) 

See Partition, suit for. 

I. L. R. 38 Calc. 681 

PLEADER AND CLIENT. 

See Legal Practitioners Act, s 28. 

15 C. W. N. 681 

PLEADER’S PEES. 

_ Mules of Court of the 4th 

April 1894, rule 80(1), 'proviso — Pleader's fees — Fee 
certificate not filed at or before the hearing — Fee not 
paid before hearing — Discretion of Court. Held, on 
a construction of rule 80 (1) of the rules of Court of 
the 4th April 1894, that the proviso to rule 30 only- 
gives a court a discretion to accept a certificate for 
fees filed after the commencement of the hearing, 
but, whatever might have been intended, leaves 
no discretion as to the allowance, on taxation, of a 
fee, "which in fact was not paid on or before the 
first hearing. Bank op Bengal, Cawnpore v 
X AT.TTA Das (1911) . I. L. R. 33 All. 374 

POLITICAL AGENT AT SIKKIM, 
COURT OP. 

— Execution of decree — 

Transfer of decree for execution — Civil Procedme 
Code (Act XIV of 1882), s. 229 A (Act V of 1908), 
ss. 43, 45. By the notifications of the 29th March, 
1889, and 3rd October, 1907, the Governor- General 
in (iuncil declared that s, 229A of the Code of 
Civil Procedure of 1882 (s. 45 of the Code of 1908) 
should apply to the Court of the Political Agent at 
Sikkim. A decree obtained in the Court of the 
Pohtical Agent at Silikim and transferred for exe- < 
cution to a Court in British India, could therefore j 
be executed within the jurisdiction of that Court. i 
yAM TT. Ahmed v. The Maharajah op Sikkim (1911) j 
I. L. R. 38 Calc. 859 j 

POLITICAL OPPICER. 

certificate of, for trial of offence — 

See Criminal Peocedube Code, ss. 188, 
227 . . I. L. R 33 All, 514 


POSSESSION. 

See Arms Act, s. 19 (/). 

15 C. W. N. 440 

See Civil Procedure Code, 1908, s 47. 

I. L. R. 36 Bom. 452 

See Ceiuhnal Procedure Code, s. 145. 

L L. R. 34 Mad 138 

See Injunction. 

1. L R. 38 Calc. 791 

See Mahomed AN L4lW — ^Do\ver. 

L L R. 38 Calc 475 

See Specipic Relief Act, s. 9. 

15 C. W. N. 294 
I. L. R. S3 All 647 

by agent— 

See LimTATioN Act {XV op 1877), Arts. 

142 AND 144 . I. L. R. 35 Bom. 79 

suit for — 

See Limitation Act (XV of 1877), Arts. 

142 AND 144 . X. L. R. 35 Bom 79 

Possession, nature of, 

necessary to prove lost grant or title by adverse posses- 
sion — Madras Forest Act ( V of 1882), ss 3, 16, 25 — 
Notification under s 25 of reservaiion made before the 
Act extinguishes all rights existing at time of reserv- 
ation. \^Tiether enjoyment is set up as the basis 
of a title by prescription or as evidence on which 
a lost grant should be presumed, the same charac- 
teristics will be necessary. Acts flone on parts of 
a tract of land will only be evidence of possession 
of the whole wheie the said tract of land possesses 
a defined boundary Sivasuhramanya v. Secretary 
of State for India, I. L M 9 Mai 285 at pp. 304 
and 305, referred to The intention of the legis- 
lature in enacting s 25 of tho Madras Forest Act is 
to place all forests reserved by executive order 
prior to the introduction of the Act on precisely 
the same footing as reserves subsequently consti- 
tuted in accordance with the provisions of the Act 
The intention was that the notification under s. 25 
should operate m exactly the same manner as one 
under s 16 to which s 17 is a mere corollary The 
further inquiry provided for in s. 25 is purely 
discretionary with Government Where a reserv- 
ation made prior to the Act is notified under s 25 
of the Act, such notification extinguishes any right 
existmg at the time of reservation whether the 
lands were wrthin s. 3 of the Act, at the disposal of 
Government or not at the time of reservation. 
Where the reservation is made under s. 16, the 
section provides a mode of redress to the party ; 
while s. 25 gives none as the further inquiry pro- 
vided therein is merely discretionary with the 
Government Sxjbramania Pillai v. The Secre- 
tary OP State for India (1910) 

I. L. R. 34 Mad. 353 

POSSESSORY SUIT. 

See hlAMLATDAR’S COURTS AOT (BOM. 11 

OP 1906), ss 19. 23. 

I. L. R. 35 Bom. 487 

L 2 
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POWEB OP ATTOBITEY. 

Set Stam:p Act (II of 1899), ss. 2 (21) and 
60; SCH. I, Aet 48 {g). 

I. li. B. 33 All. 487 

PRACTICE. 

See Acquittal, powek to revise an 

OEDEE OF . I. Tj* Calc. 786 

See Appeal . I. L. K. 38 Calc, 307 
See Civil Peoceduee Code, 1882, ss 
276, 295, 320, 325A. 

I. Ij B, 35 Bom. 516 

See Civil Peoceddbe Code, 1882, s. 539 

I. li B.. 35 Bom. 470 

See Civrr. Peoceddee Code, 1908, 0 V. 
BE. 15^23 . I. B. B. 33 AIL 649 

See Civil Peoceduee Code (Act V of 
1908), O XXL B 1. 

I. L B. 35 Bom. 35 

See Contempt oe ^ ^ 

See Ceiminal Peocedube Code, s. 520 

I. B. B. 85 Bom. 253 

See Criminal Revision. 

I. li E. 88 Calc 933 

See Dbceee . I. B B. 38 Calc. 125 
See Discovbey . I. Ij B. 38 Calc. 428 

See Divoece Act (IV of 1869), s 23. 

I. li. B. 33 All. 500 


See Hindu Law — Will 

I. L B. 38 Calc 188 

See Idol , .LB. B. 83 All. 735 
See Muketeae . I. L B. 38 Calc. 488 
See Presidency Towns Insolvency Act 
(III of 1909), s, 25. 

I. Ii. B. 35 Bom. 47 


See Review in Criminal Cases. 

I. Ii. B. 38 Calc. 828 

See Warrant . I. L. B. 38 Calc. 789 

1 Raising of issues. The practice 

of raising a number of issues which do not state 
the main questions in the suit but only various 
subsidiary matters of fact upon which there is not 
agreement betw^een the parties is very embarrass- 
ing. Issues should be confined to questions of law 
arising on the pleadings and such questions of fact 
as it w'ould be necessary for the judge to frame 
for decision by the jury in a jury trial at nisi 
'pnus in England. West End Watch Company 
Beena Watch Company (1910) 

1. B. B. 35 Bom. 425 


2 Bed emption suit — Second smt 

in e'jectmeni — Hes 'judicafa — Court — Discretion — In 
ejectment suit a decree for redemption can he passed 
— Civil Frocedure Code {Act V of 1908), s, 11, Bxpl, 
1 F. It is the practice of the Bombay High Court 
to pass a decree for redemption in a case in 
which the plamtifi has sued in ejectment. That is 
purely in the exercise of the Courts discretionary 


PBACTICB — contd, 

power ; and it can hardly he maintained that the 
plaintiff failing in an ejectment suit ought to pray 
for the alternative relief by way of redemption, 
when the Court is not bound to grant it as a matter 
of right Mahomed Ibrahim v Sheikh Hamja 
(1911) . . . I. L. B. 35 Bom. 507 

3. Local Inspection — Subordinate 

Judge — Personal vieio of disputed premises — Ap^- 
preciation of evidence based on the personal view. 
The plaintiff, in a suit to establish easement of 
passing his ram-water over the defendant’s field, 
tried to make out his right by the evidence of his 
witnesses avho deposed that the passage for the 
rain-water had all along existed and avas still 
visible to the eye The Subordinate Judge visited 
the spot in question, at the request of both paities, 
to test the veracity of the witnesses ; but, finding 
that there w'as no passage at the spot, he dis- 
believed the witnesses and dismissed the suit. On 
appeal, it was contended that the Subordinate 
Judge had vTongly decided the case, because he 
had disposed of it, not by appreciating the evi- 
dence, but by the light of his own view of the pass- 
age * — Held, that there was no error m the proce- 
dure adopted by the Subordinate Judge Lakmi- 
DAS Khushal v. Bhaiji Khushal (1911^ 

I. L. B. 35 Bom. 317 

4 Security for cost — Infant 

plaintiff — Cwil Procedure Code {Act V of 1908),. 
Sch. 1, 0 XXV, r. 7 It is not desirable to run 
any risk of stopping a suit filed on behalf of an 
infant, which may be a proper suit to bring, merely 
because of some inability on the part of the next 
friend to give security for costs Bhaishankeb 
Ambashankbe V. Mulji Ashaeam (1010) 

I. L B 35 Bom. 339 

5 ^ Sentence— passing- 

non-appealaUe sentence — Adding to sentence to make 
it appealable — Appeal to Sessions Judge — The Ses- 
sions Judge to entertain the appeal and to decide 
ii on ments — Criminal Procedure Code {Act V of 
1898), $. 13. Tho Masistrate trying a ease passed 
at first a non- appealable sentence on the accused, 
but at the request of the accused, made an addi- 
tion to the sentence passed so as to make it appeals 
able When the accused appealed to the Sessions 
Judge his appeal was dismissed on the ground that 
no cuppoal lay inasmuch as the sentence first passed 
hy the Magistrate was not appealable and the addi- 
tion to tho sentence could not be made legally. In 
revision • — Held, that the Sessions Judgo com- 
mitted an erroi in holding that he had no jurisdic- 
tion to hear the appeal ; for though the Magistrate 
had no jurisdiction to alter the sentence once 
passed by him, yet for the purposes of the Sessions 
Judge’s jurisdiction, so far as the appeal was con- 
cerned, that w’’as the very mistake which he was 
called upon to correct by way of appeal. When 
the appeal was heard again by the Sessions Judge 
he struck out the addition mad® by the Magistrate- 
in the sentence, and having done that, dismissed 
the appeal on the ground that the sentence appealed 
from was not appealable. In revision : — Held, that 
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PBACTIOE— coTicZc?. 

when the Magistrate had passed sentence beyond 
one month, an appeal lay to the Sessions Judge, 
under s. 413 of the Criminal Procedure Code, 
whether that sentence was passed legally or ille- 
gally Held, also, that the Sessions Judge being 
once seized of the appeal the whole appeal became 
open to his Coui't, even on merits Emperor v. 
Kesha VLAL Virchahd (1911) 

I. li. E. 85 Bom. 418 


6. ~ - Service of summons — Proce- 

dure — Civil Procedure Code {Act V of 1908), 0 V, 
r. 26 — Service of summons by registered ‘post on de- 
fendant residing out of British India — Summons 
returned marked “ Refused to take ” — General Clauses 
Act [X of 1897), s. 2^. A summons was sent by 
registered post addressed to the first defendant at 
Kavalgarh in the State of Jaipur and purported to 
be sent in accordance vuth the provisions of 0 V, 
r 25, of the Civil Procedure Code (Act V of 1908). 
'The cover was returned vuth an endorsement in 
the vernacular which was translated as follows • — 
“ Refused to take. The handwriting of Chumlal, 
postman ” Held, that, as it appeared that the 
cover was properly addressed to the first defendant 
and had been registered, duly stamped and posted, 
the Court was entitled to draw the inference indi- 
cated in s 27 of the General Clauses Act and to 
hold that there was sufficient service. Per Gunani 
The only rule, if it can be called a rule, to be laid 
4own, IS that the Court must be guided in each 
case by its special circumstances as to how far it 
will give efiect to a return of a cover endorsed 
** refused ” or words to the like effect. J agannaih 
Brakhbhiu v. J. B. Sassoon, /, L, R. 18 Bom, 606, 
'distinsuibhed. Baltjram Ramkisseh v. Bai Pah- 
HABAi (1910) . . I. Ij. E. 35 Bom. 213 

PEE-EMPTION*. 

Col. 

1 Right op Pre-bmptioh . . 297 

2, Construction op Wajib-ul-arz 298 

3. Custom . . . . • 299 


1. EIGHT OE PRE-EMPTION. 

Pre-emption — 

'Waph-ul-arz — Notice of sale given to member of a 
joint Hindn family — Effect of such notice — Effect of 
^co'^itional reply disputing amount of alleged consi- 
deration Held, that a person having a right of pre- 
-emption does not lose it by refusing to purchase 
i}he property at the iirice at which it is offered to 
loim, becemse he believes that such price is in 
excess of the real price, where such belief is enter- 
-tamed and expressed in good faith. Where the 
pre-emptor and his brothers were members of a 
joint Hmdu family and tbe vendor addressed a 
notice to bim and "bis brothers jointly, to which 
iihe pre-empt or's brother sent d. reply. Held, that 
•the plaintiff pre-emptor was entitled to claim the 
benefit of this reply as it had been sent by himself. 
dLapa Prasad v. Debi Prasad, 1. L. R, S All. 236, 
Amir Chand v. Ishar Das, All. Weekly Notes {1882) 


PEE-BMPTI03N— 

1. RIGHT OF PRE.EMPTION~cowc?<?. 

136, Bholi B%bi Y. Fahima Bibi, All Weekly Notes 
(1882), 46, and Karim Baklish v. Khuda BakJish, 
1. L R. 16 All. 247, followed Sri Kish-4N iSingh 
V. Bachceli Pande (1911) I. L. E. 83 Ail. 687 

2. Claim of pre* 

emptor based on purchase by him of another share in 
the same mahal-^laim made before condimation o) 
sale in plaintiffs favour — Civil Procedure Code, 
1882, s 316. Held, \nth reference to s. 316 of the 
Code of Civil Proeeduie, 1882, that a purchaser at 
auction sale m execution of a decree of a share in 
zamindari property does not become a co-sharer m 
the mahal m which such property is situate until 
the Sale has been confirmed m his favour H^isan 
Ali V Ml4lN Jan Khan (1910) 

I. B. E. 33 All. 46 


2. CONSTRUCTION OF WAJIB-UL-ARZ. 

Pre-emption — 

Wajib-id-arz — Construction of document — Partition 
of village — New wajib-ul-arzes prepared after partis 
tion. The wajib-ul-arz of a village before parti- 
tion provided for pre-empticn in the following 
way * — “ Rights of co-sharers as among themselves 
on the basis of custom or agreement. The custom 
of pre-emption obtains. In case of sale of pro- 
perty by a co-sharer, another co-sbarer in tbe 
mauza can bring a suit for pre-emption If he 
oSers a low pnee, then the vendor can sell the pro- 
perty to a stranger.” The village was divided by 
perfect partition into three mahals New wajib-ul- 
arzes were drawn up after partition, and the con- 
dition as to pre-emption in each ran as follows : — 

“ Rights of co-sharers inter based on custom or 
agreement. The custom of pre-emption prevails. 
In this case one co-sharer sells his share {hakiat), 
another co-sharer in the village {hissedar sharik 
mauza) can claim pre-emption If he offers a 
smaller price the seller can sell it to a stranger.” 
The plaintiff pre-emptor was a co-sharer in a 
different mahal from that in which the property 
sold was situate. The vendee was a stranger to 
the village. The entire body of co-sharers in tbe 
village were Muhammadans of the same stock, and 
continued so up to the time of partition. Held, 
upon a construction of the language of the wajib- 
ul-arz and the circumstances of the case, that the 
pre-emptoi must succeed as against the stranger 
vendee notwithstanding that a partition had taken 
place. Janki v. Ram Pariah Singh, I. L R. 28 
All. 286, referred to. Chephur v. Abdul Hakim 
(1910) . - . . I. Ii. R. 33 All. 296 

2. — - — — Wajib-id-arz — 

Construction of document — Contract or custom-- 
Presumption in absence of evidence that the record is 
one of custom. Where it is not apparent, either 
from the language of the wajib-ul-arz itself or from 
other evidence, that the pre-emption clause of a 
wajib-ul-arz is merely the record of a new contract 
between the co-sharcrs, the presumption is that it 
is the record of a pre-existing custom. Uapdan 



( 299 ) 


DIGEST OP OASES. 


( 300 ) 


PEE-BMPTIOIT— cotoM. 


PEE-EMPTIOIT— cowrfd. 


2. CONSTBUCTION OP WAZIB-UL-ABZ— 

concld. 

Bihi V. ShmJch Haijatari, All. WeeUy Notes [1897) S, 
followed. The pre-emptive clause of a wapb-ul- 
arz was headed “ Relating to the right of pre- 
emption ” and ran as follows* — “If a co-shamr 
has to sell and mortgage his then bX the 

time of transfer it will be incumbent that he should 
after giving information sell and mortgage ^ 
proper price, etc., etc ’ Held, that this^ m 
absence of evidence to the contrary indicated a 
pre-existing custom of pre-emption rather than a 
contract. Bhim Sen v Moti Ram (1^10) 

I. Jj, B, 33 All, 85 


a 


. Wapb-ul-arz- 


Go'^struction of docuineTit — Int%qul ’ Her^etuoZ 
lease. Held, that the word “ mtiqal ” used in the 
pre-emptive clause of a w'ajib-ul-arz was wide 
enough to include a perpetual lease. Jagudam 
SaJiai V. Mahahir Prasad, /. L, JR. 28 All. 60, and 
Ahmad Ah Khan v. Ahmed, 1 N. W. P. 101, refer- 
red to Lalji Misr V. Jaggit Tewari (1910) 

I. li. B. 33 All 104 


4 ^ — — Waph-ul-arz — 

Construction of document — '"'‘A'pna shafi ” — Mahome- 
dan law. A wajib-ul-arz provided that if any 
co-sharer of a patti in the Khahsa wished to sell 
his share, he would do so paying due respect to his 
own pre-emptor {apna shaft), and if the latter 
refused and all the other pre-emptors of the village 
{aur sub shafian deh) refused then he might sell to 
a stranger. Held, that the expression apna shaft 
connoted nearness m space and not a blood-rela- 
tionship, and therefore where the vendor and pre- 
emptor were co-sharers in the same patti, the 
vendee being a co -sharer in a difforent patti, the 
co-sharers in the same patti had a preferential right. 
Lakhan Singh v. Bishan Nath (1910) 

I. L. B. 33' All. 299 


3. CUSTOM. 


1. ... . - W apb-ularz — 

Custom — Evidence — Nature of evidence required to 
establish a custom of pre-emption. The plaintiffs 
claimed a right, based upon contract or custom, 
to pre-empt a sale of zammdari property. The 
property was situate in one of the three mahals 
of a village named Suram. The plaintiffs were 
not co-eharers with the vendors in that mahai : 
the vendees were strangers. In 1873 the village 
Suram consisted of a single mahai, and the village 
wajih-uUarz of that date contained the following 
reference to pre-emption : — “ In future if any 
yattidJar wishes to transfer his share by sale . . . 

to a stronger . . . first, the sharers in the 

pattikhas, then pattidars in the thok; and then digar 
pattidaran deh shall have a right to purchase.” 
In 1883 perfect paitition took place, and the village 
was divided into three separate mahals. A fresh 
wajib-id-arz was drawn up for each of the new 
mahals, but in each the provisions regarding pre- 
emption were copied verbatim from the wapb-ul-arz 


3. CUSTOM~-co9?cZ^2. 

of 1873. Held, (i) that the plaintiffs had failed to 
establish any right of pre-emption based on con- 
tract ; (li) that the oral evidence was worthless as 
supporting the custom set up by the plaintiffs ; and 
(m) that the evidence afforded by the waph-ul-arzes 
of 1873 and 1883 was quite insufficient to establish 
the right claimed by the plaintiffs, if such right was 
to be regarded as one based on an alleged custom. 
Halgan^an Singh v. Kalka Singh, I. L. B. 22 All. 
1, referred to Ausen Lai v. JRam Bha'jan Lal\ 
1. L. B. 27 All. 602, and Sardar Singh v. I]az 
Hnsain Khan, I. L. B. 28 All. 611, discussed^ 
Ganga Singh v Chedi Lal (1911) 

I. Ii. B, 33 All. 605 

2, , Wapb-uharz — 

Custom or contract — Construction of document — Be- 
gulation Vll of 1882 In a suit for pre-emption, 
wajib-ul-arzes of 1839 and 1869, were produced- 
The preamble to the former was worded thus : — 
“ Having well understood the following matters 
we willingly accept them.” It then dealt with the 
right of pre-emption in the following terms : — 
“ Mode of sale or transfer of whole or part of share ” 
giving the right of pre-emption to co-sharors as 
against strangers, and concluded with the words : 
“therefore we write this iqrarnama so that it may 
be of use in future.” The wajib-ul-arz of 1869 
provided that “ near co-sharers and other pattidars 
w'ould have the right of pi’e-emption. Preference 
amongst them would be according to degrees of 
nearness — Held (Stanley, C J., dissenting), 
that the wajib-ul-arzes contained the lecord of 
custom and not of contract. Per Stanley, C.J. : — 
A custom to be binding must be unaltered, umform 
constant and definite. If the settlement of 1833 
recorded a custom, then the co-sharers in the village 
at the time of the later settlement of 1869 must be 
deemed to have abrogated it and to have adopted 
by agreement the right of pre-emption which is 
recorded in the later wajib-ul-arz as more suitable 
to the then existing conditions The variance in 
the rights as defined in two wajib-ul-arzes leads to 
the conclusion that the right recorded m 1869, 
cannot be treated as a right existing by custom. 
Per Knox and Chamier, JJ. — The word iqrar does 
not necessarily mean a contract. It means ratifi^ 
cation or assent. Rettjraji Bubain v. Pahalwan 
Bhagat (1910) . . I. Ii. B. 33 All. 19e 

BBELIMINABY DBCBEE. 

See Mortgage . I. Ii. B. 38 Calc, 913 

BBESCBIPTIONT. 

See Easement. 

Prescription, proof of acquisition 

of title By — Acts necessary to prove prescriptive 
right as trustee of tank — Such right not acquired 
by acts of conservancy, maintaining and repairing, 
etc. A prescriptive right as trustee of a tank, 
the common property of a village, cannot be ac^ 
quired by performing acts of conservancy, clear* 
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PBESCBIPTIOTJ-— cotjcR 

ing and maintaining the tank, building flights of 
steps, sluices, etc., enjoying the fruits of trees in 
the bund, selling withered trees and similar acts. 
Mnthayyu v Sivaramart, 1. L B. 6 Mad. 229, 
followed. Sivaramaa Ghetty v. MuiTiayyan Chetty, 
1. L. B. 12 Mad 241, 248, folloT;\ed. Kaeuthai? 
Chbtty V, Kalimuthan (1910) 

I. L. B. 34 Mad. 323 

PBESIDElSrCY MAGISTBATS. 

notes of depositions — 

See Copy . . 15 C. W. 3Sr. 770 

PBESIBENCY SMAEI, CAUSE COURT. 

New Trial — Bowens of 

Bench sitting on application for new trial — Jurisdic- 
tion — Pmctire — Questions of fact and of law — Pre- 
sidency Small Cause Courts Act {XV of 1882), ss S7 
and 88 — Amendment Act {I of 189f5), s. IS — Civil 
Procedure Code {Act V of 1908), s 115. The Second 
Judge of the Presidency Small Cause Court having 
dismissed a suib after trial, the plaintiffs applied 
under s 38 of the Presidency Small Cause Courts 
Act for a new trial, and the Judges (the Chief and 
the Second) on such application set aside the order 
of dismissal and transferred the suit to the Third 
Judge to be tried by him. On a motion to the 
High Court by the defend.ants to set asid*"" the order 
for new trial : — Held, that s. 38 of the Presidency 
Small Cause Courts Act gives the Court power, 
inter aha, to order a new trial to be held ; and that 
there is no limitation in s. 38 that the Court can 
only exercise the power if a question of law arises. 
Sassoon v Hurry Das BhuJciit, L L. B. 24 Calc. 
455, referred to. Johan Smidt v. Ram Peasad 
(1911) . . . I. L. B. 38 Calc 426 

PBESIDENCY SMAUL CAUSE COURTS 
ACT (XV OP 1882). 

ss. 37, 88 

See Peesidency Small Caitse Cottet 

I. L, R. 38 Calc. 425 

PRESIBEl^'CY SMAIit. CAUSE COURTS 
(AMEISrUMEC^T) ACT (I OP 1895). 

s. 13. 

See Peesidency Small Caitse Cottet. 

I. L. R. 38 Gale. 425 

PBESIDElSrCY TOWJ^TS IISTSOLVEE-CY 
ACT (III OP 1909). 

^ ss. 7, 86 — Official Assignee — Third ! 

personls property taken in custody by Official Assignee 
— Suit by stranger — Civil Court — Bight of suit. 
Vliere the Official Assignee takes into his posses- 
sion property as belonging to the insolvent which 
a third party claims a his own, the latter can bring 
a suit against the Official Assignee in a Civil Court 
to establish his right. Naginlal Chxtnilal v. 
The Opficial Assignee (1911) 

I. Ii. B. 35 Bom. 473 


PEESIDElSrCY Towns OTSOEVEnCY 
ACT (III OP 1909)—concU 

ss. 17, 103 and 104 — Adiudged m- 

solvent — Criminal proceedings against the insolvent — 
Penal Code {Act XLV of 1860)^ s 421 — Sanction of 
Insolvency Court not obtained — Jurisdiction of Ma- 
gistrate — “ Suit or o^her legal proceeding, interpre- 
tation of A person m insolvent circumstances 
applied to the hisolvent Debtors Court at Bombay 
for relief under the provisions of the Presidency 
Towns Insolvency Act, 1909 , and was adjudicated 
an insolvent. Ten days later, a creditor of the 
insolvent, without having obtained anv sanction 
from the Insolvent Debtors Court, filed a com- 
plaint against the insolvent in the Presidency Magis- 
trate’s Court for an offence punishable under s 421 
of the Indian Penal Code, 1869 It was contended 
that the Magistrate had no jurisdiction to entertain 
the complaint Held, that the Magistrate’s jurisdic- 
tion to try the insolvent for an offence under s 421 
of the Indian Penal Code, 1860, was not taken away 
by anything contained in the Presidency Towns 
Insolvency Act, 1909. The exprsession “ or other 
legal proceeding ” in s. 17 of the Presidency Towns 
Insolvency Act, 1909, coming alter the word 
“ suit,” a word of moie hmited application, must 
be construed on the principle of ejusdem generis. 
It, therefore, includes only proceedings of a civil 
nature. Empeeor v Mulsh 4.nkar^ H^etnand 
Beat (1910) . . . I. Ii, B. 35 Bom. 63 

s. 25 — Protection order — Previous dtci- 

sions on applications for intenm orders — Discretion 
— Practice. It has never been the pr^ ctico of Com- 
missioners ill Insolvency under the Indian Insol- 
vency Act (11 and 12 Viet , c. 21) to consider them- 
selves bound by their previous decisions on appli- 
cations for interim orders when it has been a matter 
for their discretion, and it by no means folloivs that 
because an application has been refused on the first 
occasion it must also be refused on the second 
occasion. S. 25 of the Presidency Towns Insol- 
vency Act (ITT of 1909) clearly intends that while 
an insolvent diligently performs the duties pre- 
scribed by the Act he should not be harassed by 
execution creditors, and should not be rendered 
liable to pressure whereby one creditor may get 
undue advantage over another The section does 
not deprive the Court of its discretion in granting 
or refusing protection, but sub-s. ( /) indicates clearly 
the hues along which that discretion should be 
exercised when a creditor opposes the grant. If an 
insolvent can produce the certificate referred to, 
the onus is thrown on the opposing creditors of 
showing cause why the protection order should not 
he granted. In the matter of Megheaj Ganga- 
Bux (1910) . . .1. I*.. B. 35 Bom. 47 

s. 308. 

See XiETTEES OE Administeation 

15 C. W. K 360 

s. 120, 

See Insolvency . I, U. B. 38 Calc. 542 
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PEESDMPTIOK. 

See Adv-EBSe possession. 

I Ii. E. 33 All. 229 
SeeAayi\. Tenancy Act (IT of 1910), 

S.201 . . L Ii. R. 33 All. 799 

See Custom . I. L. R. 33 All. 257 

See Hindu Law — Joint Family 

I. L. R. 33 All. 677 

>See‘^HiNDu Law — ^IVTaeriage. 

I. Ii. R. 38 Calc. 700 

See Landlord and Tenant 

I. L. R. 33 All. 757 
See Mahomedan law — ^Dower. 

I. L R. 33 All. 291 

PREVIOUS COT^VICTIOiaS. 

Previous Convietions, evidence 

of — Belonging to a Gang of Thieves — Hahit — 
dence of habit — Adm'fssihihiy of evidence of pre- 
vious convictions of offences against property and of 
had livelihood— Penal Code {Act XLV of 1860), 
s 401. Where the other evidence in a case under 
s 401 of the Penal Code establishes association for 
the purpose of habitually committing theft, evidence 
of previous convictions of offence . against property 
and of bad livelihood is admissible to prove habit ; 
and for this purpose convictions of bad livelihood 
are more cogent than those of isolated thefts Em- 
press V. Naha Kumar Patnailc, 7 C W. N 146, Meher 
All ^ Sarhar v Emperor {Cr. Avv. 742 of 1900, 
decided 20th March 1901, by Prinsep and Hill, 
JJ) (unreported), Madhu Dhan v. Emperor (Cr. 
App, 582 of 1905, decided 26th July 1905, by 
Rampini and Mookerjee, JJ.) (unreported), 
Khanta Karwal v. Emperor (Cr. App. 78 of 1909, 
decided 28th January 1909, by Holmwood and 
Ryves, JJ.) (unreported), Gobardhan v. Emperor 
(Cr. App 958 of 1910, decided 21st November 1910, 
by Holmwood and Fletcher, JJ ) (unreported), 
referred to Manhira Pasi v. Queen-Empress, 

I. L. E, 27 Calc. 139, doubted and explained 
Bhona V. Emperor (1911) 

I. Ii. R 38 Gale. 408 

PRINCIPAIi AJTO AGEISTT. 

See Account Suit . 15 C. W. DQ". 930 

PRIia'OIPAIj AlsTD mTERBST. 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879) 

I. Ii. R. 35 Bom. 204 

PRINTER Am) PXJBIilSHER. 

See Contempt , 15 C, W. H. 771 

liability of— 

See Sedition. 

I. Ii. R. 38 Calc. 227 ; 263 

PRIKTING PRESS, PORFEITXJRB OP. 

' r~ — Newspaper,’^ defini- 

tion of— Paper not containing periodically public 
news or commeisis thereon— Onus of proof of character 


TUm^lNQ PRESS, PORPEITXJBE OP 

— concld. 

of the paper — Formal p^roof of newspaper and offend- 
ing matter — “ Incitement ” to murder and acts of 
violence — Use of seditious language — Newspapers {In- 
citement to ffences) Act {VII of 190S), ss. 2 {!) {h), 
3 — Power of third Judge on difference of opinion 
between Judges of the Court of Appeal, to deal with 
the whole case against an accused — Criminal Proce- 
duie Code {Act V of JS98), s 429. The defiintioii 
of a ‘‘ newspaper ” m s 2 (7) (6) of Act VII of 1908 
must be read as a whole It refers to a work which 
pubhshes periodically pubhc news or comments 
thereon It is not enough to take a single issue of 
it, and to pick out an isolated sentence or a para- 
graph therein which might by stretch of language 
be interpreted to contain public news or comments 
thereon When it is disputed whether a work is a 
‘‘ newspaper ” the prosecution ought to establish 
its alleged character by proof of the contents of 
more than one issue. To bring a case under s. 3 {1) 
of the Act the character of the offending paper as a 
“ new^spaper ” has to be first estabhshed, and this 
may not always be possible by the production and 
proof of the contents of one issue only. In a pro- 
r ceding under s. 8 of the Act the newspaper and 
the offending matter must be regularly proved. In 
such cases it is essential that the proceedings 
should be regularly conducted and the forms of 
law observed. 3 3 (7) of the Act confers very 
limited powers of forfeiture and applies only to the 
cases of presses used for the printing of newspapers 
which contain an incitement to the particular 
crimes or class of crimes specified therein The 
word “ incitement ” clearly implies the idea of 
rousing to action, instigation or stimulation. The 
use of seditious language, sufficient to bring the 
case under s 124A of the Penal Code, is not equi- 
valent to an mciteinent to offences mentioned in 
s. 3 (7) of Act Vn of 1908. A thinly veiled glorifi- 
cation of rebellion implying a desire on the part of 
the writer that there should be a successful rebel- 
lion, though it may amount to sedition under 
s 124A of the Penal Code, is not sufficient to bring 
the case within s. 3 (7) of the Act. There must be 
something more direct and specific for that pur- 
pose. In the case of two piisoners, regarding the 
guilt of one of whom only the Judges of the Appel- 
late Court are divided in opinion, it may be that 
what has to be laid befoie another Judge is the 
case of such prisoner alone. But where they are 
equally divided as to the guilt of one accused, 
though in certain aspects they may be agreed, the 
whole case as regards the accused is laid before 
the third Judge, and not merely the point or points 
on which there is a difference of opinion, and it is 
his duty to oousider all the points involved before 
delivering his opinion upon the case. Sarat 
Chandra Mitea v. Emperor (1910) 

I. Ii. R, 88 Calc. 202 

PRIKTma PRESSES ARTI) NEWS- 
PAPERS ACT (XXV OF 1867). 

ss. 4, 5— Press Act {XXV of 1867), 

S6. 4 and 5 — Declaration made by owner who took no 
part in managing a printing press — Pvhlication of 
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PRIjJiTTI'N’G- PRESSES AKD E’EWS- 
PAPERS ACT (XXV OP lSm)-^oncU. 

ss. 4, 5 — condd. 

<i seditious booh at the press — Penal Code (Act XLV 
of 1860), s. 124A — Sedition — Intention, The ac- 
-cused made a declaration under Act XXV of 1867, 
s 4, that he was the owner of a press called *’ Tne 
Atmaram Press ” Beyond this, he took no part 
in the management of the press, which was earned 
on by another person k book styled “ Ek Shloki 
Gita ” was printed at this press. It was a book 
that dealt to a large extent with metaphysics, 
philosophy and rehgion It also contained sedi- 
tious passages scattered among discussions of reli- 
gious matters It was not shown that the accused 
over read the book or was aware of the seditious 
passages it contained The accused was convicted 
of the offence punishable under s 124 A of the 
Indian Penal Code, 1860, as publisher of the book. 
On appeal, — Held, by CH.^isrDAVAiiK\Ti, J , that 
the cumulative effect of the surrounding circum- 
stances was such as to make it improbable that the 
accused had read the book or that he had known 
its seditious object ; and that the evidence having 
thus been evenly balanced and equivocal, a reason- 
able doubt arose as to the guilt of the accused, 
the benefit of which should be given to him Held, 
by Heato^t, J , that before the accused could be 
•convicted under s 124 A of the Indian Penal (Aide 
it must be found that he had an intention of excit- 
ing disaffection ; and that the evidence fell very 
short of proving the intention Per Chandavar- 
KAR, J, — ^A declaration made under s. 4 of the 
Press Act is intended by the legislature to have a 
certain effect, namely, that (of fastening responsibil- 
ity for the conduct of the press on a person declar- 
ing in respect of matters where public interests are 
involved Hence where a book complained of as 
seditious or hbellous is xinnted in a press, the Court 
performing the functions of a jury may presume 
that the owner had a hand m the printing and was 
aware of the contents and character of the 
book. But whether such a presumption is war- 
ranted in any individual case must depend upon 
its own facts and circumstances The presump- 
tion, however, is not conclusive ; it is not one of 
law, but of fact, and it is open to the accused to 
rebut it Emperor v ^ Shankar Shrikrishna 
Dev (1910) . - I. L. R. 35 Bom, 55 

S.7. 

See Sedition. 

I. Ii. R. 38 Calc. 227 ; 253 


PRIOR RIGHT. 

See Hindu Law — Adoption 

I. L. R. 38 Calc. 694 


PRIOR MORTGAGE. 

See Mortgaoe . I. Ii. R. 38 Calc. 60 

PRIVATE AWARD. 

See Appeal . I, D. R. 38 Calc. 143 


PRIVATE COMMOH DRAIH. 

See Drainage . I. Xi. R. 38 Calc 268 

PRIVILEGE. 

See Malicious Prosecution 

I. L. R. 38 Calc. 880 


PRIW COUNCIL. 

See Appeai. to Privy Council. 

See Civil Procedure Code, 1908, ss. 105, 
108, 109 : O XLl, R 23 

I. L. R. 33 All. 391 


judgment of~ 


See Hindu Law — Will. 

I L. R. 38 Calc. 188 

— order of His Majesty in — 


See Limitation Act (XV op 1877), Sch. 
II, Art 180 . I. L R 33 AiL 154 

PRIVY COUHCIL, PRACTICE OP. 

See Hindu Law— Endow^ient. 

* L L. R. 38 Calc. 626 

Stay of execution of 

decree pending appeal — Power of High Court where 
appeal has been admitted by special leave — Civil Pro- 
cedme Code (Act V of 1908), 0 XLV, r 13 ; (Act 
XIV of 1882), s 608, The High Court has power, 
under r. 13 of 0 XLV of the Civil Procedure Code 
(Act V of 1908), to stay execution of a decree 
pending an appeal to His Majesty in Council, in a 
case where the appeal has been admitted by special 
leave. Nitya Moni Dassi v, Modhu Sudan Sen 
(1911) . . . . I. L. R. 88 Calc. 335 

PROBATE. 

See Official Trustee. 

I L. R. 38 Calc. 53 

See Will . . I. L. R. 38 Calc. 327 

. Probate and Adrfiini$~ 


tration Act (V of 1881) — Bequest of property to idol — 
Shebait appointed executor by imnlication — Letters 
of ad ninisWation with will annexed if should be 
revoked and probate ordered to issue Where the 
testator having bequeathed his estate to an idol 
the shebait who was opposed by the testator’s heirs 
was granted letters of admimsuration with the will 
annexed — Held, that although the applicant might 
probably have been granted probate as being exe- 
cutor by implication, the estate being very small 
and letters of administration having been actually 
issued, and the objector who appealed having no 
sort of interest in the matter, the order of the 
District Judge should be mamtamed Bro'jo v. 
Ba') Kumar, 6 C. TV. N, 310, referred to. Kali 
Charan Thakue V, Annanda Kanta Bhaota- 
CHARJBE (1910) . . • 15 C. W. K. 1 

- Probate, application for 


— Party entitled to object to grant — Attaching creditor 
has interest sufficient to oppose grant. Where an 
application is made for the grant of probate of the 
will of A a judgment-creditor of son who in 
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PK-OB ATE — concld. 

execution has attache^ the son’s interest in the 
property of his deceased father, has an interest 
sufficient to justify him in opposing the grant. 
Abakan Bastiak Aksap v. Nabayana Aiyab 
(1910) . . . I. Ij. R 34 Had 405 

PROCEDURE 

See Abbitbation . I. L. R. 33 All. 743 

See PAETITIOlf, SUIT FOB. 

I. D. R. 38 Calc. 681 

PROFITS. 

See Offbbikgs to Deity. 

I. E R. 38 Calc 387 

PRO FORHA DEPElSrDAlSrT. 

See Mobtgagb . I. E. R. 38 Calc. 342 

PROHIBITORY ORDER. 

Mxcavahon of a ia % k — 

Injury to adjoimng houBe — Lihelihood of a breach 
of the peace — Order passed on personal apprehension 
of the Magistrate without evidence tahen or urgency 
recorded — -Cnminal Procedure Code {Act V of 1898), 
5. 144 The petitioner excavated a tank on his 
own land, adjoining the house of the opposite 
party, and the latter ohj'ected to the excavation on 
the ground that his house would he thereby ren- 
dered unsafe. No likelihood of a breach of the 
peace appeared from the police report or the written 
statements of the parties, bub the Magistrate made 
the order under s. 144 of the Criminal Procedure 
Code without inquiry or recording any urgency : 
Held, that the order was illegal, and that s. 144 
was not applicable without inquiry or recording 
any urgency. Kamini Mohait Das Gupta v. 
Habendba Kumab Saekab (1911) 

I. L. R. 38 Calc. 876 

PROMISSORY HOTE 

See Eviubnoe . I. E. R. 33 All. 571 

PROMPT DOWER. 

See Mahomedak Law — ^Doweb. 

I. E. R. 35 Bom. 386 

PROPAGATION OP DISEASE. 

See Nuisance . I. L R. 38 Calc. 296 

PROSECUTION. 

See Cbiminal Pbocedube Code., s. 476. 

15 C. W N. 691 

PROSTITUTE’S ESTATE, 

See Hindu Law — Succession. 

I. E. R. 38 Gale. 493 

PROTECTION ORDER. 

— — — Presidency Towns In* 

solvency Act [111 of 1909 ), s , 25 — Previous decisions 
on applications for interim orders — Discretion — 
Practice , It has never been the practice of Com- 
missioners in Insolvency under the Indian Insol- 
vency Act (11 and 12 Viet., c. 21) to consider them- 
selves bound by their previous decisions on appli- 


PROTEOTION ORDER— cottcR 

cations for interim orders when it has been a matter 
for their discretion, and it by no means follows that 
because an application has been refused on the 
first occasion it must also be refused on the second 
occasion. S. 25 of the Presidency Towns Insol- 
vency Act (III of 1909) clearly intends that while 
an insolvent deligently performs the duties pre- 
scribed by the Act he should not be harassed by 
execution creditors, and should not be rendered 
liable to pressure whereby one creditor may get 
undue advantage over another. The section does 
not deprive the Court of its discretion in granting 
or refusing protection, but sub-s (4) indicates 
clearly the lines along which that discretion should 
be exercised when a creditor opposes the grant. 
If an insolvent can produce the certificate referred 
to, the OQU/? is thrown on the opposing creditor of 
showing cause why the protection order should 
not be granted In the matter of MRaHE\.T Ganga- 
Bux (1910) . . . I. E. R. 35 Bom 47 

PROVINCIAE INSOLVENCY ACT (III 
OP 1907). 

s. 14, cl. (3) — Provincial Insolvency Act' 

{III of 1997)^ s 2) — Debtor^ s application for adju* 
dication, if may he refused because of his acts of had 
faith —Adjudication as of course when ss 5 and 6 
complied with — Givil Procedure Code {Act XIV of 
1882), Chap XX. Where an application by a 
debtor to be declared an insolvent being opposed 
by a creditor, the debtor was examined under 
s. 14, cl (3) of the Provincial Insolvency Act and 
the application was dismissed on the ground that 
one of th creditors mentioned in the application 
was fictitious, and that the applicant was conceal- 
ing the real facts — Held, that where the require- 
ments of ss 5 and 6 of the Act have been complied 
with, an order of adjudication should follow almost 
as a matter of course, «,nd the application dis- 
missed on the grounds stated Whether the debtor 
has or has not commitVd acts of bad faith is to be 
determined by the Court not at the stage when 
the order of adjudication has to be made, but at 
the final stage when an application is made for an 
order of discharge, the provisions of the Provincial 
Insolvency Act difiermg in this respect from 
those of Chap XX of Act XIV of 1S82 which have 
been repealed by the Act. In re Button, [19071 
1 K, B. 397, relied on, UD4.Y Chand Ma^iti v. 
Ram Kumar Khara (1910) . 15 C. W. N. 213 

s. 15 — DehtoPs application for adjudi* 

cation — Inability to pay debts if must be proved. A 
debtor’s application to be adjudicate d an insolvent 
cannot be dismissed on the ground that ho could 
not satisfy the J udge that he was unable to pay his 
debts. Kali Kumab Das v. Gobi Krishna Ray 
(1911) .... 150. W. N.990 

15 ( 2 ) — Provincial Insolvency Act 

{III of 1907), ss. 15, 44, 46 — Order for adjudication, 
if may he refused on ground of improper alienation of 
property by debtor — Fictitious statement of debt. 
Neither an order for adjudication nor one dismiss- 
ing a petition for declaring a person an insolvent 
Can be treated as a decree between the parties in a 
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PBOVIlsrCIAIi IKSOLVElSrOY ACT (III 
OP 1907)— contd, 

— — s. 16 (2) — conoid. 

contestedl or nncontested suit, and a creditor who 
did not oppose the debtor’s application to be de- 
clared an insolvent need not be added as a respon- 
dent m an appeal preferred by the debtor under 
s. 46 of the Indian Insol 5"oncy Act against an order 
dismissing the application. Where an application 
by a debtor to be adjudged .-n insolvent was refused 
on the groum' that the debtor h«.d transferred a 
portion of his property in lieu of d> wer and had 
thus committed an act of bad faith — Held^ that 
questions of had faith or improper dealing by the 
debtor vith his property do not arise for consider- 
ation until after the order for adjudication has been 
made and the insolvent applies for final discharge, 
and the order for adjudication could not have been 
refused on the ground stated. XJday Ghand Matti 
V. Earn Kumar KJiara, 15 0. W. N 213, and Girvnir- 
dhan V. Jai Naram, /. L. B. 32 All. 645, referred to. 
Nathumal v. Bisinct Judge of Benares, 1. L. B. 32 
All. 547, disapproved That it was open to the 
opposing creditor to prove that the debt sf’own to 
be due to another creditor -was fictitious so as to 
show that the petitioner’s debts did not really 
simount to B500 as required by s 5 of the Act. 
SAMiRTTDDm V. Kadumoyi Dasi (1910) 

15 C. W. N. 244 

s. 86 — 6‘v<? 36, 46 (2) 50 — Order cancel- 

Urhg ahenahon of property 6y insolvent — Transferee, 
if^ may appeal — “ Aggrieved person ” — Becevier if 
necessity party to appeal — Property outside local 
limits, if rmy he dealt vuith— Calling in the aid of 
Court in whose jurisdiction property situate Where 
an alienation of property made by an insolvent 
prior to his adjudication as such is annulled under 
s. 36 of the Provincial Insolvency Act, the trans- 
feree IS an “ aggrieved person ’’within s. 46 (2) of 
the Act and is entitled to prefer an appeal against 
the order. The transferee is move over a necessary 
party to the proceedmg and entitled to appeal as 
such. The proper person to make an application 
imder s. 36 is the Receiver m whom the insolvent’s 
properties have vested, and he is a necessary party 
to such a proceeding and to an appeal arising out 
of it. But where the application was made and 
prosecuted in the lower Coui-t by the creditors, the 
Receiver not having been joined as a party, and 
the creditors were represented on the appeal and 
were fully heard in support of the order, and the 
order proposed to be made did not in any w'ay 
affect the position of the Receiver, the appeal, to 
avoid needless dela-y, was heard and disposed of in 
the Receiver’s absence. Under s. 36 of the Pro- 
vincial Insolvency Act, the Court had jurisdiction 
to deal with alienations made by the debtor of pro- 
perties situated outside its local limits and such 
jurisdiction is not affected by the provisions of 
s. 16 of the Civil Procedure Code A proceedmg 
under s 36 of the Act is not m. the nature of a siuu. 
It is only an incidental proceeding m the course of 
a more comprehensive one for adjudging a person 
an insolvent. Regard being had to the fact that 


PROVIHOIAIi INSOIiVBISrCY ACT (lit 
OP 1907) — concU. 

s. 36 — concld. 

the petitioner under s. 36 lived in Calcutta, that the 
Court in whicli the proceedings m insolvency were 
pending was at Dacca, that the property in ques- 
tion was situated at Monghyr and the transferee 
and the principal witnesses to the transfer were 
residents of that place, and that three of the peti- 
tioner’s own %vitnessps were residents respectively 
of Bhwgalpur, Burdwan and Calcutta, held, that 
this was a fit case for proceeding under s. .“>0, and 
the case was remanded to the lower Court- with 
directions to call in the aid of the Court at Bhagal- 
pur in regard to the matter. Lalji Sahai Sino v. 
Abdul Ga^h (1910) . . 15 C. W. N*. 253 

s. 46 (4) — Limitation Act {IX of 1908), 

ss. 12 and 29 — Appeal — Limitation — Time requisite 
for obtaining copies. The Provincial Insohency 
Act was mtended to he, and is, so far as matters 
governed by it are concerned, a complete code 
in itstif and contains it^ own limitation law In 
computing, therefore, the period of limitation 
prescribed for presenting an appeal under the 
said Act the time rc quisite for obtaming a copy 
of the order complained of cannot be excluded. 
Behan Lall Mooker^ee v. Mungolannih Mooher- 
pe, I L B. 5 Calc 110, and Nagendra Nath 
Mullich V. Mathura Mohnn Path, 1 L. B 18 
Calc. 368, referred to. Bent Prasad Kuan v. 
lJuhhhi Bai, I. L. B. 23 All 270, distinguished. 
Jugal Kishorb v Gub Nabain (1911) 

I. D. E. S3 All. 783 

PBOVIKCIAL SMAIili CAUSE COUBT3 
ACT (IX OP 1887), 

— s 1 (/) — Security on application for 

order to set aside e> parte decree — Limitation Act 
{XV of 1877), Sell. II, Art. 164 — Notice under s. 248, 
Civil Brochure Code {Act XIV of 1882) — Execution 
of process. When security is not deposited under 
s. 17 of Act IX of 1887, until after the application 
to set aside the ex parte decree is disposed of, the 
hearing of the apphcation must be held to have 
been barred. But where no objection is taken on 
this ground at the hearing, the High Court will not 
set aside the order m revision. Bamaswarni v. 
Kurisu, I. L. B. 13 Mad. 178, explained. A pro- 
cess is executed when notice under s. 248, Civil 
Procedure Code (Act XIV of 1882), has been served 
and limitation under Sch. II, Art. 164 of the Indian 
Limitation Act will run from the date of service of 
such notice. Bimola Soonduree Eassee v. KaUe 
Kishen Mojoomdar, 22 W. B. 5, followed. SuB- 
YAjS-ABAYAJNA V. Ramamma (1910) 

I. L B. 34 Mad. 8S 

s. 17. 

See LmiTATiOK Act, 1908, Sch. I, Abt, 
164 . . . 15 O. W. X. 102 

ss. 23, 25 — Jurisdiction — Suit for 

sacrificial goat, based on plaintiffs title as shehait to 
a temple, if may he decided hy Small Cause Court. 
Where the plaintiff claiming to be the shehait of a 
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TBOVOTCIAIj SMA^IiXi CAUSE COURTS 
ACT (IX OF lSQl)-^oncU, 

ss. 23, 25 — concld 

goddess sued the defendant for damages for unlaw- 
fully taking away a goat sacnfied at the altar of 
the goddess — Held, that the question could be pro- 
perly tried in a Small Cause Court without any 
elaborate investigation into the general question 
of the title of the plaintiff as shehait The plaint 
havmg been returned by the Small Cause Court for 
presentation to the proper Court, under s. 23 of the 
Small Caufae Courts Act : Held, that the High 
Court had jurisdiction to revise that order either 
under s. 25 of the Provincial Small Cause Courts 
Act or under s, 15 of the Charter Act Quaere 
Whether ‘ decide ’ in s 25 means ‘ finally adjudi- 
cate.’ Umesh Chaxdba Palodhi V Rakftal 
Chakdra Chatterjee (1911) . 15 C. W. IST. 666 

Seh. II, Art. 35 ( j ). 

8ee Execution of decree. 

I. L. R. 33 All. 306 

PUBLIC ISrUISAISrCE. 

^ee Tort . , I. L. R. 33 All. 287 

TUBLIC AISTD PRIVATE E-UISAISTCB. 

See Nuisance . I. L. R. 38 Calc, 296 
PUBLid POLICY. 

See Dekkhan Agriculturists’ Relief 
Act (XVII op 1879), s 15B, cl (2). 

I. L, R. 35 Bom. 190 

PUBLIC SEEVAOT. 

unpaid apprentice if — 

See Penal Code, s 21. 

15 C. W. E*. 319 

PURDAIsTASHINT LADY. 

See Guardian . I. L. R. 38 Cale. 783 
PUT3NI. 

See PuTNi Regulation. 

— Chowkidan cliaJcrau 

and — Resumption and transfer to zemindar — Right 
of putnidar to settlement — Conditions of settlement — 
Suit hy putnidar to recover — Limitation — Limiia^ 
Uon Act (XV of 1S77), Sch. II, Arts 142, 144— 
Putnidar if must register himself in zemindaPs 
sheristha before suing — Purchase of putni in benami 
hy defaulter, if void — Reg. VIII of 1819, s. 9 The 
effect of the transfer by the Collector to the zemin- 
dar of resumed chowkidan chakraii lands is not to 
separate them from the parent estate and grant a 
new title to them m favour of the proprietor of the 
estate A putnidar, if these lands were included 
within his putni, has the right to recover possession 
of the lands from the zemindar on condition of his 
agreeing to a fair and reasonable settlement with 
the landlord. The terms of the settlement of the 
resumed ehowkidari chakran land with the putnidar 
would depend upon the conditions under which the 
putni was originally created. Hari Narain Mozum- 
iUif V. Mukum Lai Mmdal, 4 0. W, N, 814, relied 


PUTISTI — concld. 

on A suit by the putnidar to recover possession 
of chowkidan chakran land resumed and trans- 
ferred to the zemindar is governed by Art. 142, or 
Art 144 ot the Second Schedule of the Limitation 
Act Bimwari MuJcunda Deb v Bidhu Sundar 
Thakur, 1 L. B 35 Calc. 346 s c 12 G W N. 459, 
followed The absence of registration of the plaint- 
iff’s name in the zemindar’s sheristha is no bar to 
such a suit. Gossain Mungal Doss v Roy Dhunput 
Singh, 25 W. R 152, disapproved Chunder Per- 
shad Roy v. Shuvadia Kurnari Shaheba, 1 L B. 12 
Calc 622, Joy Krishna Mookhopadhya v. Sarfan- 
nessa, I L R. 15 Calc 345, relied on The jjur- 
chase of the putni by the defaulting putnidar in the 
benami of another in contravention of s. 9 of Reg 
VIII of 1819 IS voidable only and not void. Matan- 
gini Debya v Prasanna Moyi Debya, 3 C. L J. 
93, followed Harak Chand Babu v Charu 
Chandra Singha (1910) . . 15 C. W. N. 5 

PUTNI REGULATION. 

s. 13 (4) — Putni Regulation ( VIII of 

1819), s 13 (4) — Dir-piitnidar put m possession 
for paying putni rent — Payment of further arrears 
when in possession — Payments if first charge on the 
putni — Bengal Tenancy Act {VIII of 1885), s 171 
{!), (b) — Mortgagee's prior right to surplus sale-pro- 
ceeds — Contract Act {IX of 1872), s 69 Where a 
dar- putnidar havmg advanced certain arrears of 
rent due on a putni which was already subject to 
defendant’s mortgage, was placed in possession of 
the putni under paragraph 4 of cl. 13 of Regulation 
VIIJ of 1819, and then, the plaintiff, an assignee of 
the dnr-puini, paid the next three instalments of 
the putni rent, but failing to paj- the fourth instal- 
ment, the putni was sold under tbe Regulation : 
Held, that the plaintiff was not entitled to recover 
out of the surplus sale-proceeds the instalments of 
rent paid by him wdien he was in possession of the 
putni That as regards the arrears paid by the 
dar-putnidar, assuming that the amount was a 
charge on the putni, defendant’s mortgage of prior 
date had priority over it. Queer e Whether it was 
open to the dar-putnidar to seek the relief provided 
by s. 171, sub-s {!), cl (6) of the Bengal Tenancy 
Act, and if it was, whether the remedy was avail- 
able after election by him of the remedy under s 13, 
cl. (4) of the Putni Regulation Held, further, that 
the plaintiff could not claim on the basis of s. 69 of 
the Contract Act Ramjiban Bhadra v. Tazud- 
DiN Kazi (1911) . . 16 C. W. N. 404 

R 

RAILWAY COMPANY. 

See Contract , 15 O. W. N, 981 

RAILWAYS ACT (IX OF 1890). 

— s. 47 — General rules published in 

Gazette of India — Adoption by a Railway Com- 
pany — Sanction — Publication. The general rules 
framed by the Govemor-(^neral in Council and 
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BAIDWAYS ACT (IX OF lSQO)--condd, 

, s. 47 — concld. 

published in the Gazette of India by notification, 
dated the 3rd July, 1902, do not become operative as 
the rules oi any individual Railway Company mere- 
ly upon their adoption by the Company It must 
be showm that the paiticular Railway Company 
made rules and that those rules have received the 
sanction of the Governor-General in Council and 
have been published in the manner prescribed by 
the Act Haki Lal Sinha v The Bengal Nag- 
PTJB Railway Co (1910) . 15 C "W IT 195 

s. 77 — Smt against railwaii com- 

<pany — Notice — Limitation — Limitation Act {IX of 
19( 8), Sell i, Art 31 — Wawei of notice Certain 
goods were despatched on the 26th of March, 1908, 
from Bombay to Gazipur The goods were lost 
m transit while in possession of the Great Indian 
Peninsula Railway Company The consignee made 
a claim against the East Indian Railway Com- 
pany, as the result of which he was offered 
a ceitain sum as compensation by the assist- 
ant traffic manager of that company, who stated 
that he did so with the authority of the dejiuty 
traffic manager of the Great Indian Peninsula 
Railway Company There was, however, no proof 
that any such authority had been given, and 
the ofier was refused- On the 9th August 1909, the 
consignee brought a suit against the Great Indian 
Peninsula Railway Company for damages for the 
loss of his goods, but did not give the notice required 
by s. 77 of the Indian Railways Act, 1890. He 
claimed that certain conditions printed on the back 
of the railway receipt relieved him of the necessity 
of giving no Cl ce under s 77. HeZd, that this vas 
not so : nor did the action of the assistant traffic 
manager of the East Indian Railway Company 
amount to a waiver of notice. The suit was also 
barred by limitation under Art, 31 of the fiist 
Schedule to the Indian Limitation Act, 1908. 
Gbeat Inuxan Peninsttla Railway Company 
V. Ganpat Rai (1911) . I. li. B. 33 All 544 

BATEABIjE distbibuticit. 

See Receiveb . . 15 C. W. IT. 925 

Application for, not con- 
sidered to he application for execution — Attachment 
before 'judgment is not application for execution — 
Decree-holder — No right to rateable distribution unless 
he has applied for execution Only a decree-holder 
who has applied for execution can claim a right to 
rateable distribution. Such a right is not conferred 
upon a plaintiff who has merely ohtainec an attach- 
ment before judgment and has not applied for exe- 
cution under s. 230, Civil Procedure Code. Amara 
Veerayva v Annamala Chetty Fichayya, 1. L. R. 31 
Mad 309, overruled. An attachment before judg- 
ment is in no sense an application for execution. 
A mere application for rateable distribution which 
does not comply the requirements of s. 235 in form 
or substance cannot be considered to be an applica- 
tion for execution within the scope of s. 295, Civil 
Procedure Code. Sewdnt Roy v. Siee Canto Maity, 


BATE ABLE DISTBIBXTTIOIT— co?icZiZ, 

I L. B 33 Calc 638, distinguished Pallonji 
Shapurji Mistry v. Edward Vaughan J oidan, I. L. R 
12 Bom, 400, followed. Abtjnachellam Chettiab 
V. Haji Sheek Meera Rowthir (1910) 

I. L. B. 34 Mad. 25 

BAYATI LEASE. 

See Landlord and Tenant 

I. L. B. 38 Calc. 432 

BECEIVEB. 

See Bustee land. 

I. L. B. 38 Calc. 714 

1. Receiver, appointment of — 

Mortgage suit — Sale, appointment after — Receiver y 
if may be appointed of property in hand of common 
manager — Civil Procedure Code {Act V of 1008), 0. 
XL, T 1, sub-r {2) — Bengal Tenancy Act {VIII of 
1885), s. 95 A moitgage suit does not necessarily 
terminate vith the sale, and a Receiver may be 
appointed after the sale, pending application to 
set it aside Wills v Loff, 38 Oh D. 197, distin- 
guished. A Receiver may very well be appointed- 
under 0 40, r. 1, sub-r. (^O, Civil Procedure Code, 
m respect of property in the hands of a common 
manager appointed under s 95 of the Bengal 
Tenancy Act. Madaneswab Singh v Mahamaya 
Pbosad Singh (1911) . , 15 C W IT. b72 

2. ®^ Receiver, suit against — 

Leave of Court, if condition precedent to suit — Stay 
of proceedings. Where a suit has been instituted 
against a Receiver without previously obtaining 
the leave of the Court which appointed him, it is 
open to the Court to stay proceedings for a reason- 
able time so as to enable the plaintifi to apply for 
leave to proceed vith the suit The consent of the 
Court which appointed the Receiver is not a condi- 
tion precedent to the right to bring an action against 
the Receiver. Pramatha Nath Qangooly v. Khetra 
Nath Banerjee, L L. R. 32 Calc 270 s.c. 9C W.N. 
247, dissented from. Where property in the hands 
of a receiver is intended to be affected by the result 
of the litigation, the Receiver is a proper and neces- 
sary party to such a suit. Jotindra Nath Choudhry 
V. Sarfaraj Mia, 14 C W. N. 653, followed Aliller 
V Ram Ranjan Ckuckerhutty, I L R. 10 Calc. 1014, 
Chartered BanlcY HurishChunder Neogy,f C. W.N. 
XV, and Kumar Suitya Suttya Gho^hal v Ram Golap 
Mom Debi, 5 0. W. N 27, distinguished. Bankit 
Behabi Dey V, Harendba Nath Mukebjee 
(1910) 15 C. W IT. 54 

3. Receiver, application to 

execute decree against — Application for rateable 
distiibution — Property sold at the instance of another 
creditor with leave — Leave if still necessary — Leave,, 
if may be obtained after application preferred — Civil 
Procedure Code {Act XIV of 1882), s. 272, order 
under, if leave — Civil Procedure Code {Act V of 
1908), s. 73. The fact that leave had already been 
granted to the execution-creditor at vhose instance 
property in the hands of a Receiver was sold, does 
not dispense vith the necessity of other execution- 
creditors obtammg such leave to prosecute their 
applications under s. 73 of the Civil Procedure Code 
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1E1!E! OE IVB 

^or rateable distribution of tbe assets ; for the funds 
are held by the Court for the benefit of the Receiver 
who would be entitled as a matter of right to take 
out any ssurplus left after satisfymg the creditors 
who have obtained such leave, and apply it for the 
purpose of the litigation in which he was appointed 
Courts have been generally reluctant to allow exe- 
cution to proceed agamst properties m the hands 
of the Receiver until leave has expressly been grant- 
ed for this purpose. A prohibitory order under s. 
272 of Act XIV of 1882 on the Receiver cannot be 
construed as leave granted to the decree-holder to 
proceed agamst properties m hia hand In the 
circumstances of the case the High Court htld that 
the application should not have been dismissed 
because no such leave had been obtained but that 
an opportumty should be given to the petitioner 
even at this late stage to obtain the requisite leave 
Banhu Behari Dey v. Harendra Nath Muker'jee, 
15 C. W. N, 54, followed. Pramatha Nath Gangooly 
V. Khetra Nath Baner'jee, /. L. R. 32 Calc, 270 
s.c. 9 C, W, N, 247, dissented from Sarat Cha^t- 
DEA Baiterjbb V. Aptteba Keishna Roy (1911) 

15 C. W. 3X. 925 

RECOGNITIOIT. 

Sec Hiniut Law — ^MAEE iAaE. 

I. L. R. 38 Calc. 629 

RB-OONSTRU CTIOl?*. 

See Dtsteict Municipal Act (Bom. Ill 
OF 1901), ss. 3 (7), 96. 

I. L. R. 35 Bom. 412 

RECtTRRIlSra CHARGE, 

See Maintenance Allowance. 

I. L. R. 38 Calc. 13 

HEDEMPTIOlSr. 

See Civil Peoceduee Code, 1882, ss. 13 
AND 43 . . I Ii R. 33 All. 302 

See Moetoge. 

I. X.. R. 33 All. 97 ; 393; 434 

REDEMPTION SHIT. 

See Civil Peoceduke Code, 1908, s. 11, 
Expl. IV . I. L. R. 85 Bom. 507 

See Dekkhan Ageicultueists’ Relief 
Act (XVII op 1879). 

I. L. R. 35 Bom. 204 

See Dekkhan Ageicultueists’ Relief 
Act, s. IOA . I. 3Ci. R. 85 Bom. 231 

REGISTRATION, 

^See Rbgisteation Acts. 

See OuDH Estates Act (I of 1869). 

LL. R. 33 AIL 344 

REGISTRATION ACT (III OP 1877). 

ss, 3, 17 — Document creating right to 

henejiU to ar%ee out of land compulsorily registrable — 
Evidence, such document not admissible in, if unregis- 
tered — Possession under such document only, First 


I REGISTRATION ACT (III OF 1877)— 

concld. 

s. 3 — concld. 

defendant obtained possession of certain lands under 
an unregistered instrument w^hich gave him the 
right to apportion future rents (over RlOO in value)' 
towards an o-ntecedent debt due to him : Held, that 
the instrument created a right to benefits to arise 
out of land, and was compulsoiily registrable under 
s 17, Indian Registration Act. Yenka^e Babap 
Naik V. Shidramapa Balapa Desm, I. L. R. 19 Bom, 
663, followed. Misri Lai v Mozhar Hussain, 1. L. 
R 13 Calc. 262, distinguished BanshidJiar v. 
Sant Lai, 1. L. R. 10 All distinguished. Such 
a document if not registered cannot be admitted in 
evidence. Where defendant’s possession arose only 
out of such an unregistered document he cannot 
otherwise prove that he was not a trespasser. Man- 
galas wami V , SUBBIA PiLLAI (1910) 

I. Ii. R. 34 Mad. 64 

s. 17. 

See Limitation Act, 1877, Sen. II, Arts. 
132, 144 . I. L. R. 35 Bom. 438 

s. 17, el. {d) — Reservation of annual 

rent not necessary to bring the document within 

proviso to cl, (d) of s. 17, In order to exempt a 
lease from Registration under the proviso fco cL {d) 
of s. 17 of the Registration Act, it is not neces- 
sary that an annual rent should he reserved The 
provivso simply means that if an annual rent is 
reserved, it should not exceed fifty rupees. Ven- 
katas ami ChETTI V , SUPPA PiLLAI (1910) 

I. L R. 34 Mad. 90 

ss. 17, 49. 

§ee OuDH Estates Act (I of 1869). 

I L. R. 33 All. 344 

Registration — Evidence 

— Petition of compromise unregistered and' not em- 
bodied in any decree of Court Held, that a petition 
containing the terms of a compromise between par- 
ties to a Revenue Court suit, which had been filed 
in the Court, but was unregistered and had not been 
acted upon or embodied in the Revenue Court’s 
decree, could not m a subsequent civil suit be used 
as evidence of the terms of such compromise, the 
property purporting to be dealt with thereby being 
above the value of RlOO. Sadar-ud-din Ahmad v. 
Chapu, I. L. R. 31 All, 13, and Kashi Kunbi v. 
Sumer Kunbi, I, L. R. 32 All. 206, followed* 
Bhagwan Sahai V , Hae Chain (1911) 

I L. R. 33 All. 475 

REGISTRATION ACT (XVI OF 1908). 

s. 49 — Registration — Evidence of title 

— Petition of compromise in a mutation case and 
order thereon. Held, that a petition of compro- 
mise filed in a mutation case before a Court of Reve- 
nue and the order of the Court thereon can neither 
effect nor prove a conveyance of the immovable 
property to which the mutation proceedings may 
relate, Pranal Anni v. Lakshmi Anni, I. L. R. 22 
Mad. 508, Raghubans Mani Singh v. Mahabir 
Singh, I, L, R, 28 All. 78, Kashi Kunbi v. Sumer 
Kunbi, I, L, R, 32 All. 206, Biraj Mohini Dasee v. 
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21BGISTBATI01T ACT (XVI OF 1908)— 

concld. 

s, 49 — concld. 

Kedar Nath KarmaTcar, I. L. R. 35 Calc. lOlOt 
Muthayya v. V enhataratnam, I. L. R. 25 Mad 553 > 
a/iid 8adar-ud-din Ahmad v. Chaj^Ut 1. L R 31 AIL 
13, referred to Rustam Ali Khan v Gauba 
( 1911) . . . . I. X. R. 33 All 728 

XtEGULATION. 

1822— VIL 

Set Pre-emption . I. X. B-. 33 All. 196 
1832— VII, s. 9. 

Set Hindu Law — Conversion. 

I. X. R. 33 All. 356 

RE-mSTATEMElSTT. 

See Muktear . I. X. R. 38 Gale. 309 

RELEASE. 

. Partition — Undivided brothers — 

Instruments uheieby co-owners divide property 
m seieralty — Release — Stamp. Instruments where- 
by co-owners of any property divide or agree 
to divide it in severalty are instruments of partition. 
Gne of three undivided brothers agreed to take 
from the eldest brother, the manager of the family, 
as his share in the family property, moveable and 
immoveable, a certain ca h and bonds for debts due 
to the family, and passed to the eldest brother a 
document in the form of a release. Subsequently 
one of the two brothers passed to the eldest brother 
a document in the form of a release whereby he and 
the eldest brother divided the remaining family 
property by the latter handing over to the former se- 
curities for money A question having arisen as to 
whether for the purpose of stamp duty the said two 
documents were to be treated as releases or instru- 
ments of partition Held, that the documents were 
instruments of partition. In re Go vied Pandu- 
eang Kamat (1910) . . I. L. R. 35 Bom. 76 

PELIGIOUS ElsTDOWMENTS ACT (XX 
OF 1863). 

ss. 7 and 10 — Constitution of Commit- 
tee under — Validity of Acts done by incomplete com- 
mittee One of a committee of three members ap- 
pointed under s 7 of Act XX of 1863 (Religious 
Endowments Act) died and the vacancy thus 
caused was not filled up in accordance with s. 10 of 
the Act The remaining two members purported 
to perform the functions of the committee : Held, 
that the remainmg tw'o members cannot be said to 
be a committee at all and cannot perform any of the 
functions of the original committee. Per Arnold 
White, C. J. — Ss. 7 and 10 of the Act are impera- 
tive or obhgatory and not merely directory. The 
law governing corporate bodies with regard to the 


REXIGIOTJS EISTDOWMEHTS ACT (XX 
OF 1863) — concld. 

ss. 7 and 10 — concld. 

capacity of the roembers of the corporate bodies 
to act is not apphcable to the case of the statutory 
body appointed under s. 7 of the Religious Endow- 
ments Act The King v. Bellringer, 4 T R. 
810, and 100 Eng. Rep. 1315, distinguished. Per 
Abdub Rahim, J . — The intention of the Legislature 
is that a committee appointed under the Act shall 
not coribist of less than the number oiiginally ap- 
pointed. Anantanarayann Ayyar v. Kuttalam 
Pillai, 1. L. R. 22 Mad. 481, distinguished. San- 
THALVA V. MaNJANNA ShETTY (1910) 

I. X. R. 84 Mad. 1 

BELIX Q.UISHMBNT. 

See Landlord and Tenant. ^ 

15 C. W. 3SI , 680 

REMAND. 

See Appeal . . 15 C. W. N. 880 

See Civn. Procedure Code, 1908, ss. 106, 
108, 109; 0. XLI, r. 23 

I. X. R. 33 All. 391 
See Civil Procedure Code, 1908, 0. XLI, 
H. 25 , . 16 C. W. N. 676 

RE-MARRIAGE. 

See Guardian — ^Hindu Widow. 

I. X. R. 38 Calc. 862 

RENT. 

Maintenance Grant— Roradaraw 

Jagtr, Orissa — Landlord and Tenant — Grantor and 
Grantee — Ktllajat estates in Orissa — “ Light tribute 
as rent — Asses£>ment of lent by Settlement Offictr 
— Finality of decision — Bengal Tenancy Act ( VIII 
of 1885), ss. 3 {5), 104, 107 — Bengal Tenancy 
Amendment Act {Ben 111 of 1898), s 9 — Second 
Appeal — Findings of Fact — Inference of Law In 
Orissa, a proprietor of an estate governed by 
the law of primogeniture made a grant of certain 
villages as barudaran ^agir, khorposah niskar, 
etc , for the support of the younger brothers and 
other nearer relatives of the family ; it was not 
transferable, but was subject to resumption on 
failure of direct heirs, and the grantee had to pay 
to the grantor a proportionate share of the Govern- 
ment revenue : — Held, that the amount pavable by 
the grantee to the grantor under such conditions 
constituted rent within the meaning of s. 3 (5) of 
the Bengal Tenancy Act, 1885, and the grantees 
were tenants and not co -proprietors. Chunder 
Kant Chuckerhuity v. Mahomed Hossein, 6 W R,, 
Act X, 1, referred to TOere a Settlement Officer 
made an assessment of rent under s. 104 of the 
Bengal Tenancy Act (VIII of 1885), which was not 
appealed against under s 108 of the Act 
that the decision of the Settlement Officer was, in 
view of s 107 of the Bengal Tenancy Act, 1885, read 
with s. 9 of Bengal Tenancy Amendment Act, 1898, 
final. Though the High Court, in second appeal, 
cannot interfere with findings of fact, it can inter- 
fere with an inference of law drawn from the f^cts 
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REKT — concld 

found. Dwaeka Nath Bidyadhae v. Dambaeh- 
DHAB Mahapatba (1910) . I. L. R. 88 Calc. 278 

REISTT DECREE. 

See Execution oe Deceee 

I. D R 38 Calc. 288 

rent-free grant. 

See Agea Tenancy Act (II oe 1901), s 
15 S . . I L R. 33 All 553 

RENT RECOVERT ACT (BENG, X OE 
1859). 

s. 109. 

See Jurisdiction oe High Court. 

I. E. R. 38 Calc 832 

REPEAL. 

See Statute, construction oe 

I. li. R. 35 Bom. 307 

REPUDIATION OE WILL. 

See Jurisdiction I. L. R 34 Mad. 257 

RE-PURCHASE. 

See Sale with an option oe re-pub- 
chase , I. L. R. 35 Bom. 258 

RESCUE FROM LAWFUL CUSTODY. 

See Warrant . I. L. R. 38 Caic. 789 

RESIDENCE. 

notification of — 

See Criminal Procedure Code (Act V 
OP 1898), s. 665. 

I. L R. 35 Bom. 137 

EES JUDICATA. 

See Agra Tenancy Act (II of 1901), ss 
10, 202 . I. L. R. 33 Ail. 507 

See Agra Tenancy Act (II of 1901), s. 
63 . . I. L. R. 33 All. 453 

See Award . I. L. R. 33 All, 490 

See Civil Procedure Code, 1882, ss 13 
AND 43 . .1 L. R. 33 Ail, 302 

See Civil Procedure Code, 1882, ss. 13, 

44 . .1. L. R. 35 Bom. 297 

See Civil Procedure Code, 1882, ss. 13, 
639 . . I. L. R. 33 All. 752 

See Civil Procedure Code, 1908, s. 11. 

I. L, R. 33 All. 51 ; 151 

See Civil Procedure Code, 1908, s. 11, 
Expl IV . I. L. R. 35 Bom. 507 

See Civil Procedure Code, 1908, s. 11, 
Expl VI . I. L R. S3 All. 493 

See Civil Procedure Code (Act V of 
1908), s. 47, 0. XXI, BR. 95, 98 

I. L. B. 34 Mad, 460 

See Decree , I. L. R; 85 Bpm. 246 


RBS JUDICATA — conoid 

See Evidence Act (I of 1872), s 44. 

I. L. R. 33 All. 143 

See Limitation . I. L. R. 33 All. 264 

1. Res 'jydicuta — Caus^ 

of action, how to he detei mined — Giml Procedure Code, 
Act XIV of 1882, s. 103 — Bar of suit under s. 158 — 
Scope of. The plaintiff m the present suit sued one 
Srinivasa Aiyar m Original Suit No 7 of 1892 for on 
the ground that he was prevented from entermg on 
his property and prayed for an injunction restram- 
ing the said Srinivasa Aiyar from obstructing plaint- 
iff In the present suit plamtiff sued the successors in 
title of Srinivasa Aiyar alleging that Srinivasa Aiyar 
wrongfully got into possession piior to his fihng 
Original Suit No 7 of 1892 and prayed for a decla- 
ration of title and possession : — Held, that the pre- 
sent suit was barred as res judicata. Where the 
causes of action are substantially the same, the 
form in which they are stated or the difference in 
the frame of the relief will not affect the question,. 
Hap Ha^am Ibrahim v. Mancharam Kaliandas, 
I, L. R 3 Bom. 137, followed. Jibanti Nath Khan- 
V. Shih Nath Ghaherhatty, I. L R 8 Calc 819, 
distinguished. A Court is not piecluded horn com- 
paring the issues in the two cases and from consi- 
dering what the plamtiff had to prove or undertook 
to prove in either case, m considering whether the 
causes of action are identical Chand Kour v. 
Pariah Singh, 1 L. R 16 Calc. 98, explained. 
V\ here m a suit at an adjourned hearing neither the 
plamtiff nor his pleader appears, the case may be 
dealt with under s. 158 of the Civil Procedure Code,. 
1882, There is nothing m the language of that 
section which precludes its application to such a 
case. Snmant Sagaprao v Smith, 1. L. R. 20 
Bom 736, dissented from. Naganada Aiyar v. 
Rbishnamurti Aiyar (1910) 

I. L. R. 34 Mad. 97 

2, Civil Procedure 

Code {Act V of 1908), s It — Decision of firht suit on 
merits hut its dismissal for not paying the deficient 
Court-fees — Second suit for trial on same merits. A 
previous suit between the parties failed on the* 
ground that the claim was undervalued and the 
plaintiff when called upon to f>3,y ihe deficient 
Court-fees omitted to do so There were issues 
on merits also decided. In a subsequent suit 
for trial on the same merits, the decision in the 
first suit was pleaded as res judicata Held, that 
the rejection of the suit on the ground of under- 
valuation at any stage of it did not make it res 
judicata for the purposes of a subsequent suit 
on the same cause of action or litigating the same 
title Held, further, that the dismissal of the suit 
on the ground of undervaluation having been suffi- 
cient by itself, the findings on the issue on the merits 
were not necessary for the decision of the suit and 
could not have the force of res judicata Irawa 
ROM Laxmana Mugali V . Sat YAPP A bin Shidappa 
Mugali (19 0) . .1. L. R. 35 Bom. 38 

RESTITUTION OF CONJUGAL BIGHTS. 

See Court-fees Act (VII of 1870), Son. 
II, Art. 17 (vi) . L L. R. 33 All. 767 
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BESTITUTION of con JUaAIi BIGHTS 

— concld. 

See Mahomedan Law — Dower 

I. li. B 36 Bom. 386 

See Marriage . I. L. B 33 All. 90 

BESTBAINT OP PBOCEEDINGS. 

See Injunction . I, 38 Calc. 405 

BESUIiTIJNG TBHST. 

See Limitation Act (XV of 1877), s. 10. 

I. L. B. 35 Bom. 49 

BESUMPTION. 

See Civn. Procedure Code, 1882, s 424. 

I. L B. 85 Bom. 362 

BE-UNION. 

See Hindu Law — Partition. 

I. L. B. 35 Bom. 293 

BEVENUE BECOBD. 

entry in — 

See Mamlatdars’ Courts iVcT (Bom II 
OF 1906), ss 19, 23. 

I. Jj. B. 35 Bom 487 

BEVENXJE SALE LAW (BENG. ACT 
XI OP 1869). 

See Sale for Arrears of Revenue 

I. L, B. 38 Calc. 637 

s. 83 — Revenue Sale Law (Act XI 

of 1859), 33, 5, 28, 33 — Exemption in reepect of 
land revenue — Sale of property for arrears other than 
land revenue for which certificate proceedings initiated 
— Formal order of exemption, absence of — Special 
notice under s 5, necessity for Where after an es- 
tate has been advertised for sale for arrears of land 
revenue, the Collector, upon the defaulter’s applica^ 
tion for exemption, ordered that the arrears “ may- 
be accepted if paid to-day,” and the plaintiff duly 
paid the amount and the same was received and 
acknowledged, but nevertheless the property was 
put up to sale on account of certain arrears of em- 
bankment charges, the intention to recover which 
by sale under Act XI of 1859 did not appear to have 
been conveyed to the defaulter by the Collectorate 
mohurrir when enquiries were made of him as to the 
amount to be deposited, and which arrears the 
Collector has already elected to recover by the cer- 
tificate procedure from the defaulter and a usufruc- 
tuary mortgagee from him : — Held, that the Collector 
was not justified in putting up the property for sale 
on account of these arrears, without serving special 
notice on the defaulter under s. 5 of Act XI of 1859, 
on the mere ground that no special exemption order 
had been made. There were in the circumstances 
no arrears for which the property could be sold. 
Gohind Lai Roy v. Ram'janam Misser, I. L. R. 21 
Calc. 70, 83, Bunwari Lall v. Mahaiir Prasad, 12 
B. L, R, 297, Deonandan Singh, v. Manbddh Singh, 

1. L B 32 Calc 111, referred to. Hari Dasi 
Deb V, Dhiraj Chandra Bose (1910) 

15 0. W. N. 38 j 


BEVENUE SALE LAW (BENG. ACT 

XI OP 1859) — contd. 

1. s. 37 — Public documents, chittas 

prepared for distributing public revenue on parti~ 
tion of an estate if — Revenue Sale Law (Act XI 
of 1859), s 37 — Protected interest — Portion of taluh 
existing at Permanent Settlement hut transferred and 
held under different names if ‘protected. When a 
portion of a taluk existing from before the time 
of the Permanent Settlement is transferred and 
the said portion is subsequently held at a propor- 
tionate pima under a name different from the 
original taluk but the subsequent transfers and 
descent thereof can be traced from the origmal 
taluk, the portion so transferred is also protected 
under s 37 of Act XI of 1859. Nobendra Kishore 
Roy V. Duboa Charan Chowdhury (1910) 

16 C. W. N. 615 

2. “ Purchaser ” if 

means “ certified purchaser ” — Person in adverse 
possession for more than 12 years, if may be ejected — 
Thah map, evidence of possession and so of title — 
Presumption backward when pioper. The word 
“purchaser” m s 37 of Act XI of 1859, does not 
mean the “ certified purchaser ” only, and the 
“ certified purchaser ” is not the only person who 
can sue an incumbrancer for ejectment under 
that section. An adverse possessor is an incum- 
brancer within the meaning of that section. The 
Thak map is used primarily as evidence of 
possession of the paity who relies thereon, and 
as soon as it is established from the Thak map 
that the claimant was in possession at that time 
such possession may legitimately be attributed to 
title. Where the Thak map, however, showed 
#Le lands as included in the plaintiff’s estate 
but to be in possession of the defenda.nt, this prin- 
ciple did not apply. Although it cannot be affirm- 
ed as a proposition of law that merely because 
certain specified lands were included in an estate 
at the time of the Thak survey in 1859, they must 
have been included within that estate at the time 
of the Permanent Settlement, yet it is open to the 
Court to draw such inference from all the surround- 
ing circumstances. The land in dispute in this case 
not being chur land and its history not shoving that 
its area or situation had in any way been changed 
from the time of the Permanent Settlement : Held*, 
that the Courts below were justified in inferring 
from all the circumstances of the case that the land 
(shown in the Thak map of 1859, as within a certain 
estate) was included within that estate at the time 
of the Permanent Settlement Jagadindra Nath 
Roy V. The Secretary of State, I. L. R. 30 Calc. 291 • 
s.c. 7 C. W. N 193, distinguished. Moizuddi 
Biswas v. Ishan Chandra Das (1910) 

15 C. W. N. 706 

\ 

3, — — - — — — Revenue Sale Law 

(Act XI of 1859), s. 5 — The question of notice 
if may be raised after confirmation of sale-^Laches, 
if can ari'iC without knowledge — Mortgagee in posses- 
sion, a trustee, default in payment of revenue and sub- 
sequent purchase of mortgaged property, mortgagee if 
bound to account^Go-sharer, if may make default 

M 
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REVEl^'OE SALE LAW (BEITG. ACT 
XI OF 1859)— coTicZc?, 

s. 37 — concld. 

und purchase at revenue sale — Trustee for co-sharer, 
ponUon of Although the question as to proper 
service of notice cannot be raised after con-^irmation 
of a sale under Act XI of 1859, that is only so far as 
setting aside the sale on the ground of irregularity 
IS concerned, but it does not prevent the Court from 
ascertaining for other purposes whether notice was 
so served as to fix on the pai ty served the knowledge 
of it Defendant was the mortgagee of a share be- 
longing to some of the plaintifis out of a revenue- 
paying estate Defendant was bound, under the 
mortgage-contract, to pay bis share of the land 
revenue for the portion of the estate held by him. 
In one of these kists he made an over-payment of 
R3-6 as. which was credited as an excess^ in the 
ijmali account. On a subsequent occasion the 
other co-sharers took advantage of the excess stand- 
ing to the credit of the estate and paid only the 
balance remaining due from them. After this the 
defendant on one occasion paid R3 less than he was 
bound to pay without however asking to be credit- 
ed with the excess paid by him previously. Some 
days after this short payment the plaintiffs paid 
their share of the revenue. For the short payment 
thus made by the defendant the estate was subse- 
quently sold under XI of 1859 and purchased by 
the defendant : Held, that, in the absence^ of 
evidence that they knew of the default, the plaint- 
iffs could not be held guilty of laches in not seeing 
whether there was a deficit, as laches signify know- 
ledge or at least such abstinence from legitimate 
enquiry as to amount to constructive notice. That 
the defendant as mortgagee could not take advant- 
age of his purchase as against his mortgagors. 
A mortgagee m possession is for certain purposes 
a trustee for his mortgagors and cannot take ad- 
vantage of that position to the detriment of his 
mortgagors. Nawah S%dhee Nuzur Ah Khan v. 
Ojodhyaram, 10 Moo, I, A, 540, referred to. Where 
a co-sharer who makes default in paying up his 
share of the land revenue subsequently purchases 
the property at a sale for arrears of revenue the 
purchase enures to the benefit of all co-sharers. 
Carter v. Home, 1 Eq Ca. Ah. 7, Khudim v. Sheo- 
mung, S, D. N. W. P. 1854-57, p. 164 {1855), 
referred to. A trustee for co-sharer cannot derive 
any benefit for himself at the expense of the co- 
sharers of the cestui que trust by committing a 
breach of trust. Janki Sihqh v Debutandan 
Prosad (1910) . . 15 C. W. 3Sr. 778 

REVERSIOI7EB. 

See CONSEITT-DBOEEB. 

I. L. R. 38 Calc. 639 
See Specific Relief Act (I of 1877), 
s. 42 . . I. L R. 83 AU. 430 

See StrccBSSiON Certificate Act, s 4. 

15 O. W. 1018 

^suit by — 

See Limitatioit Act {XV of 1877), Son, 
II, Art. 141 , I. L. R. 33 All. 312 


REVIEW, 

See Arbithation by Court. 

I L. R. 38 Calc. 421 

See Civil Procedure Code, 1908, O. 
XL VIII, R. 1 . I. L. R. 33 All. 566 

See Privy Council, Practice of. 

I. L. R. 38 Calc. 526 

REVIEW Iisr CRIMIISTAL CASES. 

— Power of a Division 

Bench of the High Court to review its judgment dis- 
charging a Rule before signature — Discharge of the 
accused in a part-heard case for absence of remain- 
ing witnesses without consideration of the evidence 
already on the record — Criminal Procedure Code {Act 
V of 1898), ss. 253, 369-— Practice. It is compe- 
tent to a Division Bench of the High Court, which 
has erroneously discharged a rule on a point of law 
and a misapprehension of the facts in connection 
therewith to review its judgment before it ‘has 
been signed. In the matter of the petition of Gib- 
bons, I. L. B. 14 Calc. 42, Queen-Empress t . Lalit 
Tiwan, I. L. B. 21 All. 117, referred to. Queen- 
Empress V. Fox, 1, L. B. 10 Bom. 176, dissent- 
ed from. Where a Magistrate, after some of the 
prosecution witnesses had been heard by another 
Bench of Magistrates, discharged the accused be- 
cause the other witnesses were not present, the 
High Court set aside the order of discharge and 
directed him to dispose of the case after argument 
with reference to the evidence already on the 
record. Amodiei Dasbb v. Dabsar Ghosb (1911) 
I. L. R. 38 Calc. 828 

REVISION-. 

See Appeal , I. L. R. 38 Calc. 717 

See Civil Pbocbdubb Code, 1908, s, 115. 

I. L. B. 33 AIL 512 

See Jurisdiction of High Court. 

I. L, R. 88 Calc. 832 

See Mamlatdars’ Courts Act (Bom. II 
OF 1906), ss. 19, 23. 

I. L. R. 35 Bom. 487 

See Penal Code, s. 280. 

15 C W. ISr. 835 

See Specific Relief Act (I of 1877), s. 9. 

I. L. R. 33 AIL 647 

grounds for — 

See Criminal Revision. 

1. L. R. 88 Calc. 033 

RIGHT OF OeeXTPABreV. 

See Occupancy Holding. 

See OoouPANCY Tenant. 

acquisition of — 

See LANDTiORD AND TENANT. 

I. L. R. 38 Calc. 432 

RIGHT OF PRIVATE DEFEHCE. 

See Search without Warrant. 

I. L. B. 88 Calc. 304 
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BIGHT OF REPLY. 

See Appeal . I L, R. 88 Calc. 807 

Appeal — Right of reply — Duty of 

Appellate Court to determine accomplice character of 
Evidence — Criminal Ptocedwe Code {Act V of 
1898)y s. 421 — Practice. The appellant has a right 
of reply to the Crown on the hearing of an appeal. 
Promoda Bhusan Roy v Emperor, 11 C. W N. xliit 
followed The Appellate Court is bound to find 
specifically whether witnesses said to bo accom- 
plices are so or not, and to weigh their evidence 
accordingly Amanat Sardar v. Nagendra Biswas 
(1910) .... I. Ij. R. 38 Calc. 307 

RIOT. 

See Crimikal Procedure Code, s 526. 

I. L. R 33 All. 583 

RIOTIHG. 

See Search without Warrant 

I. li. R. 38 Calc. 304 

RITES A3YD CEREMONIES 

See Hindu Law — ^Ma.rriage. 

I li. R. 38 Calc. 700 

ROAD AND PUBIilC-WORKS CESS 
ACT. 

See Cess Act. 

ROYALTY. 

See Mines . I. L. R. 38 Calc 372 

RULES OP EVIDENCE. 

See Appeal . I. L. R. 88 Calc. 143 

s 

SACRIFICE OP GOAT. 

suit for— 

See Provincial Small Cause Courts 
Act, s. 23 \ IB C. W. N. 666 

SALE. 

See Construction op document 

I. L. R. 33 All. 337 ; 585 

See Contract . I. L, R. 33 All, 166 
See Execution of Decree 

I. L. R. 38 Calc. 622 
See Mortgage . I. L. R. 38 Calc. 823 

See Transfer of Property Act, s. 55. 

15 C. W. N. 655 

See Vendor and Purchaser 

I. L. R. 35 Bom. 269 

confirmation of — 

See Civil Procedure Code, 1882, s. 316. 

I. L. R. 33 All. 63 
See Pre-emption . I. L. R. 33 All, 46 


SALE — concld. 

contract of— 

See Vendor and Purchaser, 

I. L. R. 38 Calc. 458 

necessity of-^ 

See Mahomedan Law — ^SIinor. 

X L. R. 35 Bom. 217 

Sale with an option of re 

purchase — Smt hy vendors grandson against the 
vendee^s daughter -m-law — Covenant to re-purchase 
purely personal. A deed of sale with an option of 
re-purchase contained the following clause : — “ I 
have given the land into your possession ; if per- 
haps at any time I require back the land I will pay 
you the aforesaid R600 and any money you may 
have spent oh brmging the land into good condi- 
tion and xJRJ'chase back the land.’’ In a suit 
brought 35 years after execution of the deed by the 
grandson of the vendor against the daughter-in-law 
of the vendee to exercise the option of re-purchase 2 
— Held, that the covenant to re-purchase was pure- 
ly personal and the suit was not maintainable. 
Gurunath Balaji V. Yamanava (1911) 

I. L. R. 35 Bom. 258 

SALE-DEED. 

See Evidence Act (I of 1872), s. 92 » 
PROV. I .XL. R. 35 Bom. 93 

See Limitation Act, 1877, Sen. IT, Arts. 
132, 144 . I. L. R. 35 Bom. 488 

SALE FOR ARREARS OF REVENUE. 

See Revenue Sale Law. 

— ~ — Revenue Sale Law {Act 

XI of 1859) — Liability of auction-purchaser in 
respect of payment of arrears of revenue — Appro'pri- 
ation of payment to particular kist, and acceptance 
and acknowledgment of Treasury Officer-^^Subse- 
quent appropriation by Treasury Officer to earlier 
kist—Sale for arrears so created, suit to set asider-^ 
Contract Act {IX of 1872), ss. 59, 60. Where the 
proprietor of an estate made a payment in respect 
of arrears of revenue, and in the document which 
accompanied the payment to the Government, 
expressly appropriated it to the satisfaction of a 
particular kist, and the money was accepted and 
acknowledged by the "freasury Officer as paid on 
that account : Held, it was not in the power of one 
of the parties to the transaction, without the assent 
of^the other, to vary the effect of transaction by 
altering the appropriation in which both originally 
concurred. After a payment had been so specially 
appropriated and accepted as paid in respect of a 
kist due in January 1902, ,the Treasury Officer 
applied part of it to the satisfaction of an earlier 
kist due in September 1901, and only paid the 
remainder towards the January kist, with the result 
that an arrear was created in the January kist to 
which the payment had been wholly appropriated 
and a sale took place for such arrear In a suit to 
set aside the sale z—Held (reversing the decision of 
the High Court), that no arrears m respect of the 
January kist were really due at the date of the sal© 
which was therefore without jurisdiction and 

M 2 
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SALE FOB ABBEABS OF BEVENUE 

— concld. 

invalid. Serrible Ss. 59 and 60 of the Contract Act 
(IX of 1872), relating to the appropriation of pay- 
ments might have been applicable to the ease, if 
the parties to the transaction had not by their own 
actions placed the matter beyond doubt Maho- 
med Jan V Ganga Bishun Singh (1911) 

I. L. B. 38 Calc. 537 

SALE I3X|EXBCTTTIOW OF DECBEE. 

1. Fresh proelamation — Cwil 

Procedure Code {Act XIV of IS 82), ss 287, 291— 
Execution- sale proclaimed ty July 13th, and held on 
July 20th without fresh proclamation — 8ale upheld, 
A sale in execution was not in contravention of ss 
287 and 291, Civil Procedure Code, merely because, 
having been proclaimed to be held at the monthlv 
sale commencing on July 13th, it was not held till 
July 20th, and then without a fresh proclamation. 
It appeared that July 13th w^as the day on which 
the monthly sales were to commence, that owing 
to the presiding officers’ absence they did not 
actually begin till the 17th that on that day a 
postponement was refused, and that the monthly 
sale was contmued on the 20th. Rang Lal Singh 
V Ravaneshwab Peeshad Singh (1911) 

L. B. 38 I. A. 200 

2. Claim or objection — Cwil 

Procedure Code {Act 7 of 1908), s. 47, 0 XXI, r 08, 
s 116 — Claim or oh'}ection by purchaser during attach- 
ment in execution of money-decree, if may be enter- 
tained — High Court, Hevisional 'jurisdiction exercised 
on appeal where order was without jurisdiction. Where 
after the attachment of the judgment-debtor’s pro- 
perty in execution of a money-decree, the property 
w^as sold in execution of a mortgage-decree and the 
purchasers applied to the Court for exempting the 
property from sale :■ — Held, that the purchase being 
subsequent to the attachment, the application 
could not be treated as a claim or ob3ection under 
0 XXT, r. 58 of the Civil Procedure Code. That 
as the purchasers were really setting up an anta- 
gonistic title based on their purchase, they could 
not be said to be representatives of the judgment- 
debtors for the purposes of s 47 of the Code. An 
order exempting the property from sale on the 
application of the purchasers, not being contem- 
plated by any provision in the Code was without 
jurisdiction and can be set aside by the High Court 
m revision. Mahadeo Lal v. Darsan Gopb (1910) 

15 O. W. BT. 542 

8. Fraud — Execution sale — Suit to 

set aside as collusive and fraudulent, after appli- 
c ation refused under s 311, Civil Procedure Code 
{Act XIV of 1882) — Benami purchase, allegation 
of — Misrepresentatio7h by judgment-debtoPs pleader 
— Au&tion-purchaser if to be held responsible — 
Concurrent findings of fraud, reversed. In a suit 
to set aside an auction sale on the ground that it 
was brought about by the fraud of the decree- 
holder and the judgment-debtor, it being alleged 
further that the auction -purchaser was a benarridar 
of the judgment-debtor, it was found that the debt 
and the decree of the decree-holder were genuine. 


SALE Ilsq- EXECUTIOISr OF DECBEE— 

contd, 

that the property was purchased by the auction- 
purchaser who was a man of substance out of his 
own funds which thereupon went to pay ofi the 
judgment-debtor’s cieditois : Held, on the evi- 
dence, that the allegation of traud and conspiracy 
made against the auction-purchaser had not been 
brought home to him, and that, under all the cir- 
cumstances, there was no sufficient ground for set- 
ting aside a sale confirmed by the Court after 
prompt local enquiry and foi infiictmg on the auc- 
tion-purchaser a forfeiture of the considerable 
purchase-money paid by him out of his own funds 
Held, further, that if the allegation that the plaint- 
iff’s men were dissuaded from bidding at the sale 
by the pleader for the judgment-debtor falsely 
assuring them that he had instructions to apply 
for a postponement, was true, the auction-pur- 
chaser could not be held responsible for the misre- 
presentation The concurrent judgments of the 
Courts m India holding the sale to be fraudulent 
and collusive reversed Bishun Chand Bachhaot 
V Buoy Singh Dudhuria (1911) 

15 C. W. 648 

4. Execution sale — 

Application to set aside on the ground of fraud — 
Understatement of value, if fraud — Limitation — 
Limitation Act {IX of 1908), s IS, Sch. I, Art. 166 
— Sale before Act, new or old Act applicable — General 
Clauses Act {X of 1897), s 6 Per CoXE, J 
(Tednon, J , expressing no opinion). An under- 
statement of value in the sale proclamation cannot 
by itself justify an inference of fraud on the part of 
the decree-holder. Semhle S 18 of the Limit- 
ation Act does not apply to a case in w'hich the 
fraud IS antecedent to the accrual of the right 
Puma Chandra Mandal r. Annlul Biswas, I L. B. 
36 Calc. 654, Bahimbhoy Habibhoy v C A. Turner, 
I L. R 17 Bom 341, referred to. Held, that s. 18 
can apply only to such fraud as amounts to con- 
cealment and is intended to keep from the injured 
party the knowledge of the wrong or its remedy. 
The section therefore can have no application 
where the fraud alleged by a party applying to set 
aside an execution sale is understatement of the 
value of the properties in the sale proclamation. 
The burden of proving fraud hes on the applicant 
Semhle An application to set aside on the ground 
of fraud an execution sale held prior to the coming 
into operation of Act TX of 1908 will be governed 
by Art 166 of Sch I of that Act, if made after 
that Act came into operation. S. 6 of the General 
Clauses Act does not preserve the right the appli- 
cant had to apply wuthm three years from the date 
of the sale. Raikishori Dasya v. Mtjktjnda Lal 
Dutt (1911) . . . 15 C. W. E". 965 

5. Agreement between judg- 

ment-debtor and decree-holder, before 
confirmation, setting aside sale — Auction- 
purchaser, if bound — Party ” — Right to object — 
Right of appeal — Civil Procedure Code {Act V of 
1908), 0. XXI, rr. 89, 99, 92, s 148~Lm.iiaiio7h 
Act {IX of 1908), s 5 — Extension of time to deposit 
decretal money, etc., to set aside sale. Where after 



( 329 ) 


DIGEST OF CASES. 


( 330 ) 


SALE m EXECUTION OE DECBEB 

— concld* 

\ 

the sale of a property in execution of a decree but 
before confirmation thereof, the decree-holder con- 
sented to the sale being set aside on payment of 
the decretal amount by the judgment-debtor, and 
the j)ayment was made and certified m Court : 
Held, that this did not preclude the auction -pur- 
chaser, whose light IS independent of that of the 
deciee-holder from asking for confirmation of the 
sale in his own right He would also, if his appli- 
cation were rejected, be entitled to appeal from that 
decision, being a party prejudicially afiected by 
that order Poorna Chandra v. Doorga Prosarl, 
S Shome 104, commented on. The High Court has 
no power to extend the time allowed to the judg- 
ment-debtor by 0 21, r. 92. sub-r. (2) to deposit 
the decretal amount, etc., -with a view to setting 
aside the sale, either undei s 5, Limitation Act, or 
under s 148, Civil Procedure Code Shiuofan 
V Mahomed Habibuddix (1911) 

15 C. W. N. 686 

SALE OE LAND. 

agreement for — 

See Specific PEEFOHMAisrcE 

I L B. 38 Calc.'SOS 

SALE PROCLAMATION. 

See Execution op Decree 

I. L B. 38 Calc 482 

SAMBALPUB. 

See Appeal . I. L, B. 38 Calc. 391 

SANCTION EOB PBOSECUTION. 

See Civil Procedure Code, 1908, s. 115. 

I L. B. 33 All. 612 

SABSA WANTA LAND. 

See Gujerath Talukdars’ Act (Bom. 
Act VI of 1888), s 31 

I. L. B. 35 Bom. 97 

SEABCH WITHOUT WABBANT. 

Power of the police to 

search the house of an absconding o-ffender generally 
for stolen ^ropeity on information of dacoity against 
him — Legality of Search — Criminal Procedure Code 
{Act V of 1898), ss. 94 and 165 — Rioting — Common 
object to resist such search — Bight of private defence — 
Penal Code {Act XLV of I860), ss. 99, 147, 323, 353. 
S. 165 of the Criminal Procedure Code does not 
authorize a general search for stolen property in the 
house of the absconding offender, against whom an 
information has been laid of having committed a 
dacoity. It refers only to specific documents or 
things which may he the subject of a summons or 
order under s 94 of the Code, and the latter does 
not extend to stolen articles or any incriminating 
document or thing m the possession of the accused. 
Ishwar Chandra Qhosal v. Emperor, 12 G. W. N. 
1016, referred to Where a Sub-Inspector, on 
ireceiving information of the commission of a 


SEARCH WITHOUT WABBANT— 

dacoity, searched the house of one of the alleged 
offenders, accompanied by the complainant and 
the village officers, hut wuthout a search w^arrant, 
whereupon they w ere beaten by the petitioners who 
w^ere charged with, and convicted of, rioting, with 
the common object of resisting the search, assault 
and causing hurt, under ss 147, 323 and 353 of the 
Penal Code : — Held, that the search was illegal, 
and that, the common object having failed, the 
conviction under s 147 was bad Bajrangi Gope 
V . Emperor (1910) . I. L. B. 38 Calc. 304 

SECOND APPEAL. 

See Appeal . I. L. B 38 Calc. 391 

See Rent . I L B. 88 Calc 278 

1. Second Appeal, 

if it lies from an ordei passed undei 0. XXI, ri. 89 
and 92 of the Code of Civil Procedure, IQOS^Civil 
Pioceduie Code {Act V of 1908), ss 2, 49, 104 (2) , 
0. XXI, rr 89-92; 0. XLIII, o. 1 {j)— Civil PrO’ 
cedure Code {Act XIV of 1882), ss. 310 A, 312, and 
588. No second appeal lies from an order passed 
in first appeal from an order under r. 89 or 92 of 
O XXI of the Code of Civil Procedure, 1908 
S. 104, sub-s. (2) of the Code of 1908 takes away 
the right of second appeal where a second appeal 
could lie in cases under s. 3 10 A read wath s 244 
of the Code of 1882. Asimaddi Sheikh v. Sun- 
DARI Bibi (1911) . , I. L. B. 38 Calc. 339 

2. Civil Proceduoe 

Code {Act XIV of 1882), s 586 — Valuation of suit, 
determined by plaint — Suit for mesne profits, tenta- 
tive valuation, value if may be increased on appeal — 
Court Fees Act {Vll of 1870), ss. 7, 11 — Suits Valu- 
ation Act {VII of 1887), s. 8. The plaintiffs in a 
suit for mesne profits valued their suit at R300 and 
prayed that if the amount of mesne profits w^ere 
found to be greater than R300 they might be 
awwded a decree for the excess amount upon pay- 
ment of additional Court-fees At an enquiry held 
by a Commissioner the plaintiffs put forw^ard a 
claim to a rate of a rent which if accepted would 
increase the total claim to above R500. The Com- 
missioner however did not accept that rate and 
the plaintiffs did not take any steps to get the 
plaint amended nor offer to pay additional Court - 
fee. The Munsif gave a decree for R223 and the 
plaintiffs appealed against that decree valuing the 
appeal at R357 calculating the mesne profits at the 
rate at which they were claimed before the Com- 
missioner. Held, that for purposes of jurisdiction 
the suit must he held to have been valued at 
B300 and that therefore no second appeal lay. 
Ij')atulla Bhuyan v. Chandra Mohan Banerp, I L. 
R 34 Calc. 954 : s.c 11 C. W. N. 1133, distin- 
guished- Sn Bollov Bhattacharp v. Baburam 
Chattopadhya, I L R 11 Calc 169, followed. It 
was not open to the plaintiffs in their appeal to 
put a higher value on their suit than in the plaint 
without an application to amend the plaint and 
such valuation did not have the effect of increasing 
the value of the subject-matter of the suit. Kalt 
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SECO!ND APPEAIi—cowcZ^. 

Kamal Maitba V . Eaizlab Eahaman Khan Chow- 
DHTJEi (1910) . . . 15 C. W. K. 454 

SECEBTABY OE STATE BOB INDIA. 

See CAtrsB ob Action. 

I. h. B. 38 Gale. 797 

suit against — 

See Civil Pbocbduiie Code, 1882, s 424. 

I. D. B. 35 Bom 362 

— Liability in respect of contract 

of service — Pa^ arid Pension — Canse of action 
—Pensions Act {XXlll of 1871), s 4. The 
plaintiff, who was m the Educational Department 
drawing a salary of R150 a month, was in 1881 
employed by the Government on special duty under 
an agreement, one of the terms being “ from the 
1st September, 1881, his pay will be raised during 
good behaviour to B300 a month.” It was as- 
sumed that this meant “ for the term of his natural 
life.” The special duty was completed, but the 
plamtiff, in spite of his protests was retained on 
deputation till 1902, when he was made to revert to 
the Educational Department and was retired in 
1904 Since or from shortly before his retirement 
he was paid only B150 a month. In an action in- 
stituted by the plaintiff against the Secretary of 
State for a - declaration that he was entitled to be 
paid R300 a month for his natural life, and for 
arrears on the basis of that figure : — Held, that the 
plaintiff must be taken to have treated the whole of 
ids service under Government as one service, and 
that anything payable to him after the termination 
of that service was in the nature of a “ pension ” 
within the meaning of s. 4 of the Pensions Act of 
1871, and hence the suit was not maintainable. 
Saeat Chandba Das v. Seceetaby oe State fob 
India (1910) . . I. L. B. 38 Calc. 378 

SECTTBITY. 

See Ceiminal Peoceddbe Code, s 123 

I. L. B. 35 Bom. 271 

deposit of— 

See Limitation Act, 1908, Sen. I, Aet. 

164 .. . 15 0. W. N. 102 

SECTTBITY BOND— 

See Execution of Decbee. 

I. L. B. 88 Calc. 754 

by the Secretary of State for 

India — 

See Execution of Deceee. 

I.5L. B. 38 Calc. 754 

SECUBITY BOB COSTS. 

See CrvTL Peoceduee Code, 1908, O. 
XXV, E. 1 . I. L. B. 35 Bom. 421 

Infant plaintiff — Ciml 

Procedure Code {Act V of 1908), Sch I, 0. XXV, 
r. 1 — Practice. It is not desirable to run any risk 


SECUBITY BOB COSTS— conc?d!. 

of stopping a suit filed on behalf of an infant, which 
may be a proper suit to bring, merely because of 
some inability on the part of the next fnend to 
give security for costs. Bhaishankee Amba- 
SHANKEB V MuLJI AsHAEAM (1910) 

I. L. B. 35 Bom. 339' 

SECURITY BOB G-OOD BEHAVIOUB. 

See Ceiminal Peoceduee Code, ss. 119» 
200, 437 . I. L. B. 35 Bom. 401 

Evidence of acts com- 

mitted several years before the proceedings — “ Of- 
fences involving breach of the peace ” — Acts of high- 
handedness not accompanied with actual breaches of 
the peace — Liability of zemindar for acts of his naih 
and lathials committed in his interest — Abetment of 
offences involving a breach of the peace — Criminal 
Procedure Code {Act V of 1898), s. 110 (e). Evi- 
dence of acts falling within the scope of s. 110 of the 
Criminal Procedure Code, but committed several 
years before the date of the institution of the pro- 
ceedings thereunder, is admissible Wahid Ah 
Khan v. Emperor, 11 G. W. N. 789, followed To 
bring a case within the section a peison must be 
found to have habitually committed, attempted 
to commit, or abetted the commission of, offences 
of which a breach of the peace is an ingredient. 
Arun Samanta v Emperor, I. L. R. 30 Calc. 366, 
followed. Where the only conviction against a 
zemindar was one under s. 150 of the Penal Code 
and there was evidence that he with his lathials (or 
his servants acting under his orders), took articles 
of food from bazar vendors, that he assembled 
lathials to enforce the performance of pwja by his 
own purohit, threatened a witness with violence for 
deposing against him, and, with his lathials, up- 
rooted some trees, cut the crops of his opponents, 
molested rival fishermen in boats and attempted to 
stop a marriage procession, but no breach of the 
peace was committed or complaint made by the 
opposite party : — Held, that such acts did not in- 
volve a breach of the peace so as to support a 
charge of habitually committing offences within 
cl. (c). But where the zemindar’s naib had led 
several riots m his master’s interest and had been 
convicted in several such cases, and there was evi- 
dence that certain lathials were always employed to 
help hiB cause : — Held, that he had habitually abet- 
ted the commission of offences mentioned in that 
danse. Kasi Sundar Roy v. Emperor, I. L. R. 31 
Calc. 419, followed. A Magistrate should be care- 
ful to see that s. 110 is not employea by pnvato 
persons to wreck -vengeance under the segis of a 
Crown prosecution. Kali Peasanna Bose v, 
Empeeoe (1910) . . I, L. B, 38 Calc. 156 

SECUBITY TO KEEP THE PEACE. 

See Ceiminal Peoceduee Code, s. 106 {3)^ 

I. L. B. 33 All. 48 ; 771 

See Ceiminal Peoceduee Code, s. 107. 

1. L. B. 33 All. 775 

See Ceiminal Peoceduee Code, s. 126 

I, L. B, 33 All. 624: 
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SEDITIOK. 

See Press Act (XXV op 1867), ss 4 and 

5 . . . I. L. B. 35 Bom. 55 

1. Wholesale imputation of 

bribery against ministerial and police 
officers and of neglect on the part of Gov- 
ernment to inquire into such, abuses — 
Sedition — Attempt to promote enmity between 
different classes — Inveighing against Hindus and 
Mahomedans alike — Penal Code {Act XLV of 
1860), ss. 124A and 153A — Convictions at one trial 
under ss. 124 A and 153 A of the Penal Code — 
Appeal to the High Court — Criminal Procedure Code 
(Act y of 1898), ss. 35 (3), 408 prov. (c). A single 
expression that the people of Bengal are trodden 
under the feet of outsiders used incidentally m a 
newspaper article, otherwise innocuous, does not 
constitute the whole seditious. An article imput- 
ing wholesale bribery to the ministerial officers of 
the Law Courts and to the lower officers of the 
police force, and expressing grave doubts as to 
whether the Government ever inquire into such 
abuses, so much is it occupied with investigations 
of boycott, dacoity and sedition, pubhshed when 
sedition is rife and the minds of people excited, may 
have the effect of creating a feeling that the Govern- 
ment is not doing its duty, and exceeds the 
limits of fair comment and is seditious, irrespective 
of the question of the truth of the allegations. 
Where the writer of an article inveighed both 
against the Babus and Meahs as professing brother- 
hood with the poor Mahomedan ryots and then 
robbing them, and referred to the alleged conduct 
of Christian missionaries towards their converts, 
by way of illustration, without any dehberate 
attempt to excite one class against another, the 
conviction under s. 163 A of the Penal Code was set 
aside as bad in law. Per Richardson, J. — If a 
particular article is charged as being seditious on 
the ground that it says more than appears on the 
face of it, it is the duty of the prosecution to show 
that it has, in fact, the guilty meaning or intent 
attributed to it. Semble An appeal lies under 
ss. 36 (3) and 408, prov. (c), directly to the High 
Court from a conviction and separate sentences 
under ss. 124A and 163A of the Penal Code passed 
on the same trial Joy Chandra Sarkar v 
Emperor (1910) . . I. Ii. B. 38 Oale. 214 

2. Liability of declared printer 

and publisher of a newspaper for seditious 
matter appearing therein — Sedition’— Absence 
during the period of the publication of the seditious 
articles, bond fides not made out — Printing Presses 
and Newspapers Act {XXV of 1867), s. 7. The 
declared printer and pubhsher of a newspaper con- 
taining seditious articles is responsible for them 
unless he makes out, on sufficient evidence, that he 
had in fact nothing to do with them. Where the 
editor of a newspaper was convicted and sentenced 
under s. 124 A of the Penal Code, and the accused 
made his declaration as printer and pubhsher 
thereafter, and continued so to act after the editor 
had resumed work on release from jail, and further 
allowed his name to appear as such, though he was 
absent from the town of publication of the paper 


BTSJlVPlOlS—conid. 

when certain seditious articles appeared therein 
and engaged during the period in his own private 
busmess without taking any interest in the paper,, 
it was held that he had not made out the bond fides 
of his absence, and was, therefore, legally respon- 
sible for the articles. Sxjrbndba Pbosad Laisiri 
V. Emperor (1910) . I. L. B. 38 Gale. 227 

3. — Sedition — Attack 

on rival political party but not on Government estab- 
lished by law in British India — Limits of legitimate 
criticism of acts and measures of Government — Con- 
struction of letter or article in a newspaper — Admis- 
sibility of articles in other issues not forming the 
subject of the charge when the identity of the writer is 
not proved — Penal Code (Act XLV of 1860), s. 124 A 
— Evidence Act (I of 1872), s 15 — Liability of 
registered printer and publisher — Printing Presses 
and Newspaper Act {XXV of 1867), s. 7. A letter 
or an article in a newspaper containing an attack 
on a rival political organization and not on the 
Government established by law m British India, is 
not seditious within the meaning of s 124 A of the 
Penal Code A man may criticise or comment on 
any act or measure of the Government legislative 
or executive, and freely express his opinion on it. 
He may express the strongest condemnation of such 
measures, and he may do so severely and even un- 
reasonably, perversely or unfairly provided he does 
not, whetherfinj his comments on measures or not, 
hold up the[ Government itself to hatred and con- 
tempt Queen-Empress v. Bal Gangadhar Tilah, 
1. L. B. 22 Bom. 112, approved of. It is not sedi- 
tion for a writer to describe the Reform Scheme as 
being monstrous and misbegotten, because it is 
not founded on democratic principles and not a 
genuine reform or a genuine initiation of constitu- 
tional progress, or to assert that some of the police 
officials and the 3udiciary are corrupt, unscrupulous 
and partial, or to state that if an orgamsation 
which he heheves to he lawful is suppressed by 
proclamation it is arbitrary, and that in such case 
the responsibility will not rest on him for the 
madness which crushes down open and legal poli- 
tical activity in order to give a desperate and sullen 
nation into the hands of fiercely enthusiastic and 
unscrupulous forces, or to inculcate the doctrine of 
passive resistance or refusal of co-operation with 
the Government within legal limits, or to describe 
the British Courts in India as ruinously expensive. 
In construing a newspaper article its meaning must 
be taken from the article as a whole and not from 
isolated passages. Words and expressions such as 
arbitrary executive must not be looked at as if the 
writer was a constitutional lawyer instead of a 
journalist. Queen-Empress v. Bal Gangadhar Tilah, 
1. L, B. 22 Bom 112, approved of. Articles not 
forming the subject of the charge and appearing in 
other issues of the same paper, are not admissible 
to show the intention of the writer in the article 
complained of in the absence of proof of his iden- 
tity. The declared printer and publisher of a 
letter or article in a newspaper is amenable to tbe 
law merely on proof that it is calculated to excite 
feelings of disaffection, hatred or contempt against 
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SEDITION— co9^c/^^ 

the Government, but the prosecution must prove 
either that the writer does in fact excite such feel- 
ings or that his intention was to do so. The writer 
of an article may be guilty of sedition no matter 
how guardedly he attempts to conceal his real 
object, but the registered printer and publisher 
cannot be punished if the concealed object is not 
established by the evidence on the record Qiieen- 
Empress v. Amba Prasad, 1. L P 20 All 55, 
referred to. Manomohan Ghose v Empekok. 
(1910) . . . I. L. R. 38 Cale. 253 

SENTENCE. 

See Criminai. Procedijre Code, s 106 

( 3 ) . . . I. L. R. 33 All. 48 

See C-RiMmAL Procedure Code, ss 408> 

415 . . I. L. B. 33 All. 610 

See Practice . I. D, B. 35 Bom. ’418 
SEPARATE SENTENCES. 

See Misjoie-der I. L. R. 38 Cale. 453 

SET-OEE. 

See Civil Procedure Code, 1908, 0. 
XXI, BR. 18, 19, 20. 

I. L. R. 33 All. 240 

SETTLEMENT. 

See Stamp Act, 1899, s 2 {24), Sen. I, 
Art. 7 . I. L. R. 35 Bom. 444 

SHEBAIT. 

power of— 

See Hindu Law — Endowment 

I. L. R. 38 Calc. 52@ 

title of— 

See Provincial Small Cause Courts 
Act, s. 23 . 15 C. W. N. 666 

SIGNATURE. 

genuineness of — , 

See Specific Performance 

I. L. R. 38 Calc. 805 

SIKKIM. 

— Court of the Political Agent 

of — 

See Political Aoent, Sikkim. 

I. L, R. 38 Calc. 859 
15 C. W. N. 992 

SIMULTANEOUS ADOPTION. 

See Hindu Law — Adoption. 

I. L. R. 38 Cale. 694 

"SIR’’ LAND. 

mortgage of— 

See Mortgage . I. L. R. 33 All. 434 

SMALL CAUSE COURT. 

suit not cognizable by — 

See Civil Procedure Code (Act V of 
1908), O. XXI, E. 91. 

I, L. R. 35 Bom. 29 


SOLICITOR’S LIEN EOR COSTS. 

• — Charge of Solicitors — 

Inspection of documents — Administration suit. The 
right to be exercised by a Solicitor claiming a hen 
largely depends upon the circumstances under 
which he has ceased to act for his client, the test 
being whether the Solicitor has discharged himself 
or has been discharged by the client The obhga^ 
tion on the Sohcitor to give inspection of and to 
produce documents in his possession over which he 
has a hen in an administration action is confined to 
those cases where they are essential to the deter- 
mination of those questions which arise in the 
normal administration proceedings when the 
estate is being actually administered Boughton v. 
Boughton, 23 Ch D 169 and In re Capital Fire 
Insurance Association, 24 Ch D. 403, considered. 
Aishabibi V Ahmed bin Essa (1910) 

I. L B. 35 Bom. 352 

SPECIAL DAMAGE. 

See Tort . , I. L. R. 33 All. 287 

SPBOIEIC PEREORMANCE. 

L Sale of immoveable pro- 

perty — Marketable title, to the satisfaction of the pur- 
chasers solicitors When a vendor of immoveable 
property desires to enforce a contract for sale with 
a condition that the title adduced should be to the 
satisfaction of the purchaser’s solicitors, he must 
prove either that the solicitors did approve of the 
title or that there was such a title tendered as made 
it unreasonable to approve of it Clack v Wood, 
9 Q B D. 216, followed. Treacher & Co. v, 
Mahomedally Adamji Peerbhoy (1910) 

I. L. R. 35 Bom. 110 

' Denial of execu- 

tion of agreement by defendant — Convicting evidence 
as to genuineness of signature — Consideration as to 
which story best agrees with admitted facU — Defend- 
ant in pecuniary difficulties — Plaintiff in a position 
to “ dominate his will — Bargain onerous but not 
unconscionahle-~Abse%ce of fraud or misrepresent- 
ation by plaintiff — Discretion in granting or refusing 
specific performance. In a suit to enforce specific 
performance of an agreeement dated 4th April, 
1906, for the sale of land, in which the defendant 
(appellant) denied that he ever signed the agree- 
ment, the evidence on that point was conflicting, 
though otherwise there was much unanimity on 
the general facts The two lower Courts (of the 
Chief Court of Lower Burma) differed, the Original 
Court holding that the defendant’s signature was 
a forgery, and the Appellate Court reversing that 
decision and making a decree for specific perform- 
ance, Held, by the Judicial Committee, that the 
proper course was to examine the admitted facts 
and circumstances as furnishing the safest guide to 
a correct conclusion On this test their Lordships 
were of opinion that the plaintiff’s (respondent’s) 
account of the transaction best fitted in with the 
admitted facts and that the defence was untrue. 
The defendant, when he acquired the land in 1901, 
was admittedly in pecuniary difficulties, and had 
bought it with money raised by mortgaging it. In 
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SPECIFIC PERFORMAISrCE— 

1905 his mortgagee was pressing for payment, and 
another creditor had taken out execution. The 
arrangement he was obliged to make with the 
plaintiff was, therefore, necessarily of a somewhat 
onerous nature Held, that in the absence of any 
evidence of fraud or misrepresentation on the part 
of the plaintiff, which induced the defendant to 
enter into the contract, or that the plaintiff under 
the circumstances took an improper advantage of 
his position or the difficulties of the defendant, and 
having regard to the character of the agreement, 
which, in their opinion, though onerous, was not 
unconscionable, their Lordships saw no reason, 
in the exercise of their discretion, for refusing to 
grant specific performance The decree of the Ap- 
pellate Court was therefore upheld Davis v 
Mating Shwe Goh (1911) 

I. L. B. 88 Calc. 805 

SPECIFIC BELIEF ACT (I OF 1877). 

ss. 8, 9 — Suit for e'lectment based on title 

— Court not competent in such a suit to grant a decree 
on the basis merely of previous possession. Where a 
plaintiff sues for possession on the basis of title and 
fails to establish his title, he cannot be granted a 
decree for possession under the first paragraph of 
s. 9 of the Specific Relief Act. Ram Harahh Rai 

V Sheodihal Joti, 1. L R 15 All 384, and Mousi 
Kashia, All Weekly Notes {1897) 145, overruled 
Ramasami Chetti v. Paraman Chetti, 1 L R. 
25 Mad. 448, followed. Wapd Ah v Ram Saran 
All. Weekly Notes (1884) 39, and Ohuthan Rai v. 
Sheo Ghulam Rai, All Weekly Notes {1889) 89, 
referred to Lachman v Shambhti Narain (1910) 

I. L. B. 88 All. 174 

1. s. 9 — Possessory suits dismissed 

— Application by plaintiff for revision rejected. 
When the plaintiff’s suit under s 9 of the Specific 
Relief Act, 1877, was dismissed, the High Court 
declined to interfere in revision upon the ground 
that it was open to the plamtiff to take another 
remedy and bring a regular suit on title. Jwala v 
Ganga Prasad, 1. L R 30 All 331, followed. 
Ram Kishen Das v. Jai Kishen Das (1911) 

I. L. B. 83 All. 647 

2. — Tenants, dis- 

'possession of , if dispossession of landlord — Physical 
possession, if must be proved. Tenants settled by 
the plaintiff being dispossessed by the defendant 
relinquished the land to the plaintiff * — Held, that 
the plaintiff was in the circumstances entitled to 
sue under s 9, Specific Relief Act Bindubashini 

V Jahnavi, 13 G. W* N. 303, Jagannatha v. Rama, 
I. L R. 28 Mad. 238, relied on Tanni Mohun 

V Gunga Prasad, 1. L. R 14 Calc. 649. Sonatan 

iShome v. Sheikh Hetim, 6 G W. N. 616, distin- 
guished. Nobin Das v. Kailash Chandra Dey 
(1910) . . . 15 C. W. 3Sr. 294 

3. Dispossession in 

execution of decree obtained against third party, if in 
due course of law Where the hurgadars of a tenant 
were dispossesfed from their land m execution of 

decree against the tenant to which the burgadars 


SPECIFIC BELIEF ACT (I OF 1877)-^ 

contd. 

s. 9 — concld 

were not parties and which was obtained upon a 
false admission by the tenant himself — Held, that 
the dispossession was in due course of law within 
the meaning of s. 9 of the Specific Relief Act. 
Haran Chandra Pal v Madan Mohan Bani- 
khya (1911) . . 15 C. W. IN. 956 

4. Dispossession — 

Ouster of tenant, if dispossession of landlord The 
ouster of a tenant is an ouster of the landlord 
for which the landlord can sue under s. 9 of the 
Specific Relief Act Bindubashini Chaudlmrani v. 
Jahnavi, 13 C. W. N 303, Binduhashtm Chaudhu- 
rani v Janhobi Chaudhuram, 13 C W N. 307\\, 
Janoki Nath Roy v. Dinamoni Chaudhuram, IS 
C W. N 305, Shyama Chum v Mahomed Ah, 13 
C W. N 835, Nabin Ghunder Das v. Koylash 
Chunder Das, 12 G L J 483. followed Sonaton 
Shome v. Sheikh Helim, 6 C. W. N. 616, not 
followed. Akhil Chandra Dey v Akhil 
Chandra Biswas (1911) . 15 C. W. IN. 715 

s. 21 — Arbitration — Reference to arhi- 

tration pleaded in bar of suit — Effect of reference 
having become unenforceable before suit Held, that 
an agreement to refer to arbitration which has not 
been acted upon and which has become from lapse 
of time unenforceable cannot be set up as a bar to 
a suit respecting matters which had been included 
in the agreement Atma Rai v Sheobaran Rai, 
All Weekly Notes {1882) 58, Tahal v Bisheshar, 
1. L R 8 All 57, and Adhibai v. Cursandas Nathu, 
1. L R 11 Bom. 199 Ram Ktimar Singh v. Jag 
Mohan Singh (1910) . I. L. B. 33 All. 3l5 

s. 42 — Hindu law — Reversioner — Suit 

for declaration of title — Cause of action — Will made 
by Hindu widow in possession — Limitation D, a 
separated Hindu, and his son A died m 1891 on the 
same day, the father dying first. A *5 son, S M, 
died a week later, leaving his mother H and his 
grandmother M The property was then recorded 
in the names of M and H ; but M got possession, 
and in 1908 executed a will in favour of her 
daughter S. The reveisioners of D brought a suit 
in 1908 for a declaration that the will would have 
no effect on their reversionary right. S set np 
her right to the property, ignoring that of H. 
Held, that even during the lifetime of H, the plaint- 
iffs were entitled to institute a suit for a declara- 
tion only under the provisions of s. 42, Specific 
Relief Act Held, further, that the suit was not 
barred by limitation. Mutation of names in 
favour was more or less an equivocal act and might 
possibly have given a cause of action, but Avhen in 
1908 M specifically declared that the heir to the 
property was S and S herself asserted her title, the 
plaintiffs acquired a cause of action sufficient to 
entitle them to sue. Sheoraji v. Ram-tas Pande 
(1911) . . . I. L. B. 33 All 430 

s. 45. WTiere the Magistrate had 

refused to furnish such copies to a party, the High 
Court under s 45 of the Specific Relief Act ordered 
the records of the case to be brought up to High 
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s, 46 — concid. 

Court and kept with the Begistrar, and allowed 
liberty to the party to take copies. Beni Madhub 
Baneejbb V . Sailbndba Nath Mxjkebjeb (1911) 

15 0 W.N. 770 

ss. 45, 46. 

Set Mandamus. I. Xi. E.. 38 Gale. 553 

Chap. X — 

Set Footings . I. Ii. B. 38 Calc 687 

SPY OB DETECTIVE. 

Set Accomplice . I. L. B. 38 Calc. 96 

STAKEHOEDEB. 

Deposit of money — 

Valid assignment ty depositor to Ins creditor — Neg- 
lect of the creditor to recover — Creditor chargeable 
with tht amount. Where money deposited with a 
stakeholder was validly assigned by the depositor 
to his creditor in satisfaction of his debt and the 
creditor, being able to recover the amount so 
assigned, neglected to do so he was chargeable with 
the amount Ganpatbao Balkeishna Bhide v. 
THE Mahabaja Madhaveao Sinde (1910) 

I. Xi. B. 35. Bom. 1 

STAMP ACT "(II OP 1899). 

ss. 2 {21), 60 ; Sch. I, Art. 48 (^)— 

Stamp — Power of attorney — Document authorizing 
holder to appear and do all acts necessary for execution 
of decree* Held, that a document purporting to 
authorize the person in whose favour it was execu- 
ted, who was not a certificated mukhtar or pleader, 
to appear and do all acts necessary for the execu- 
tion of a decree of a foreign court, which had been 
transferred to a court in the United Provinces for 
execution, required to be stamped as a power of 
attorney with a one rupee stamp, and not as a 
vakalatnamah or mu^tarnamah, Pabmanand 
V Sat Peasad (1911) . I. Xi. B. 33 All. 487 

s. 2 {24:), Sch. I, Art. 7 — Instrument 

declaring trust — Fund composed of two parts — Ab- 
sence of previous disposition in one part — Settlement 
— Disposition for charity of the other part — Appoint- 
ment-— Stamp duty. An instrument was prepared 
foFthe purpose of declaring trusts of certain funds 
devoted to charity. The funds amounted to about 
R 3,00,000 and came to the hands of the trustees 
from two sources. About B 1,00,000 was the result 
of appeals to various persons and the rest was pro- 
vided by the executors of the will of one A*H. The 
instrument declaring the trusts was engrossed on 
a stamp paper of B15 and a question having arisen 
as to whether the instrument was properly stamped. 
Held, that so far as the fund of B 1,00,000 was con- 
cerned, there being no previous disposition in 
writing of any part of it though some of the con- 
tributions were accompanied by letters from the 
donors expressing their wishes with respect to the 


STAMP ACT (II OP lQ9d)—contd. 

s. 2 {24) — contd. 

funds contributed, the instrument was a settle- 
ment according to the definition m s. 2 {24) of the 
Indian Stamp Act (II of 1899) and was chargeable 
with duty on B 1,03,200 at the rate of 8 annas 
per cent. Held, also, that so far as the fund of 
B 2,00,000 was concerned, the provisions of the 
will of A.H. amounted to a disposition for a charit- 
able purpose and the instrument was an appoint- 
ment chargeable with a duty of B15 under Sch. I, 
Art. 7 of the Indian Stamp Act (II of 1899). In re 
Abdulla Haji Dawood Bowla Oephanaqb (1911) 
I. L. B. 35 Bom, 444 

s. 35 — Civil Procedure Code {Act V of 

1908), 0 XXI, r. 91—Contract Act {IX of 1872), 
s. 18, cl. {S) — Court-sale — Discovery that the judg- 
ment-debtor had no saleable interest — Failure of con- 
sideration — Suit by auction-purchaser for possession 
or return of purchase-money — Relations of the judg- 
ment-creditor and auction-purchaser — Suit not cogni- 
zable by Small Causes Court — Unstamped document 
regarded as non-existent A Court-sale purchaser 
having discovered that the judgment-debtors had 
no saleable interest in the property sold brought a 
suit against the judgment-creditor for recovery of 
possession of the property, or in the alternative, 
return of the purchase -money on the footmg of 
total failure of consideration. A question having 
arisen as to whether the suit was maintamable. 
Held, that the suit was mamtainable inasmuch as 
under the Civil Procedure Code (Act V of 1908) 
there was an implied warranty of some saleable 
interest when the right, title and interest of the 
j udgment-debtor was put up for sale? and the pur- 
chaser’s right based on such implied warranty to a 
return under certain conditions of the purchase- 
money which had been received by the judgment- 
creditor was recognized The relations of the par- 
ties, namely, the judgment-creditor and the Court- 
sale purchaser were also in the nature of contract. 
Held, further, that such a suit, though the subject- 
matter was less than B500, was not cognizable by a 
Court of Small Causes, there being a prayer for 
possession of immoveable property. An unstamped 
document being inadmissible in evidence must he 
taken as non-existent. Rustomji Abdesbib Ibani 
V . ViNAYAK GaNGADHAE BhAT (1910) 

I. Ij. B. 35 Bom. 29 

s. 59 — Undivided brothers — Instru- 
ments whereby co-owners divide property in severalty — 
Release — Partition — Stamp. Instruments whereby 
co-owners of any property divide or agree to divide 
it in severalty are instruments of partition. One of 
three undivided brothers agreed to take from the 
eldest brother, the manager of the family, as his 
share in the family property, moveable and im- 
moveable, a certain cash and bonds for debts due 
to the family, and passed to the eldest brother a 
document in the form of a release. Subsequently 
one of the two brothers passed to the eldest brother 
a document in the form of a release whereby he 
and the eldest brother divided the remaining 
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STAMP ACT (II OP \Q9iQ)—concU. 

s. 59 — conoid. 

family property by tbe latter banding over to tbe 
former securities for money. A question having 
arisen as to whether for the purpose of stamp duty 
the said two documents were to be treated as 
releases or instruments of partition : Held, that the 
documents were instruments of partition. In re 
Govikd Pandtjuawg Kamat (1910) 

I. Ii, B. 35 Bom. 76 

STAMP DUTY. 

See Power oe Attorney. 

I. Ii. B. 33 All. 487 

STATUTE, COMSTBUCTIOK OP. 

Bepeal — Civil Procedure Code (Act 

XIV of 1882), 8. 257 A — Civil Procedure Code (Act 
V of 1908), re'pealing s. 257 A — P-ffect of the repeal 
on 8. 13, cl, (c) of the Dekhhan Agricultmists* Belief 
Act (XVII of 1879). S. 13, cl. (c)of the Dekldian 
Agriculturists’ Belief Act (XVII of 1879) not 
having been expressly repealed is not affected 
by the repeal of s. 25 7 A of the Civil Procedure 
Code, 1882, by the Civil Procedure Code of 1908. 
Trimbak Kashiram V. Abaji (1911) 

I. L. B. 35 Bom. 307 

STATUTES. 

~ II Geo. IV and I Will IV, c. 68-- 

See Carriers Act . 16 C. W. 226 

11 & 12 Viet., c. 21— 

See Indian Insolvency Act. 

— __ 21 & 22 Viet., c, 106, ss. 39, 40, 

41, 42. 

See Stay op Execution. 

16 C. W. E". 475 

1 24 & 25 Viet., c. 104— 

See Land Acquisition Act, s. 11. 

15 C. W. 87 

44 & 45 Viet., c. IiVIII, s. 

136— 

See Civil Procedure Code, 1908, s. 60. 

I. L. R. 33 All. 529 

58 & 69 Viet., c. V, s. 4 — 

See Civil Procedure Code, 1908, s. 60- 

I. Ii. B. 33 All. 529 

STAY OP EXECUTIOlSr. 

See Execution of Decree. 

^ I. L. B. 38 Calc. 754 

— pending appeal — 

^ee Privy Council, practice op. 

1. 1,. B. 38 Calc. 335 

STAY OP PBOCEEBIIirGS. 

See Beoeiver, suit against. 

16 0, W. BT. 54 


STOIiEM PROPERTY. 

See Criminal Procedure Code, s. 520. 

I. Xi. B. 35 Bom. 253 

See Search without Warrant. 

I. L. B. 38 Calc. 304 

STRIBHABT. 

See Hindu Law — ^Prostitute’s Estate- 

I. L. B. 38 Calc. 493 

See Hindu Law — Succession. 

15 C. W. N. 383 ; 1036 

SUBBOGATIOlsr. 

See Common Carrier, liabilities of 

I. L. B. 38 Calc. 28 

See Mortgage . 15 C. W. BT. 312 

See Transfer op Property Act, s. 62. 

15 C. W. M. 62 

SUBSEQUENT MORTGAGE. 

See Mortgage . I. E. B 38 Calc. 60 

SUBSTITUTED SERVICE. 

Cihil Procedure Code 

(Act V of 1908), 0. V, r. 17, 0. IX, r. 13 ,--Px^arte 
decree — Original Court, jurisdiction of, to set aside 
an ex parte decree, while an appeal is pending — 
“ Reside, ” meaning of — Limitation Acts (XV of 
1877), Sch. II, Art 164, and Act IX of 1908, Sch. 
1, Art. 64 — Knowledge of the decree. The term 
“ residence ” is not identical with “ownership’^ 
In 0. V, rr 9 and 17 of the Code of Civil Procedure, 
1908, it means the place where a person eats, 
drinks, and sleeps, or where his family or servants 
eat, drink, and sleep. Under 0. V, r. 17, a sub- 
stituted service can be justified only when it is 
shown that proper efforts were made to find the 
defendant. "Where a defendant was not found in 
his ancestral family house, and there was no one 
present upon whom a summons could be served 
(in fact he was working in a different district and 
living there for some years), a substituted service 
by affixing a copy of the summons at the outer 
door of the family house was not justified under the 
law. An Original Court can entertain an applica- 
tion to set aside an ex parte decree though an 
appeal by the contesting defendants is pending m 
the Appellate Court. Sarat Chandra Dhal y.. 
Damodar Manna, 12 C. W. N. 885, followed. The 
period of hmitation under Art. 164 of Sch. I of the 
Limitation Act (IX of 1908) runs from the date 
when the defendant has knowledge of the particu- 
lar decree which is sought to be set aside. Kumud 
Nath Roy Chowdhury v. Jotindra Nath Chow- 
DHURY (1911) . . I. E. B. 38 Calc. 394 

SUCCESSION. 

See Hindu Law — Succession — ^Prosti- 
tute’s estate I. E. B. 38 Calc. 493 

attempt to alter mode of — 

Set Hindu Law — Inheritance. 

I. E. B. 88 Calc. 603 
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SUCCE S SIOT5T— co?.cZc2. 

in direct male line — 

See Hindu Law — Inheritance 

I. L. E. 38 Calc. 603 

STJCCESSIOIST ACT (X OP 1865). 

■ s. 2 — Indian Succession Act (X” of 

1S65), ss 2t S31 — Hindu, meaning of — Hindu con- 
cert to Christianity, the law applicable to estate of, on 
intestacy — Pleadings — Ad.verse possession not set up 
in plaint if may be relied on Where a Hindu was 
converted to Christianity and died as a Christian 
the law applicable to his estate is that laid down 
by the Indian Succession Act Under s 2, the 
Act IS of universal apphcation and a party who 
claims to be exempt irom its operation must show 
that he is specifically exempted Dagree v Pacotti, 
1 L P 19 Bom 7H3, De Souza v. Secretary of State, 
12 B L R 423, followed To come under the 
exception in s. 331 it is not enough to show that the 
deceased was born a Hindu, but that at the date 
when the question in issue arises he pof esses any 
faith of Brahminical religion or of the religion of 
the Puranas. Dagree v Pacotti, I. L R 19 Bom. 
783, Jogendra Chandra Bose v Bhagwan Coomar, 1 
Punjab Law Report, 261 , Bhagwan Koer v J C 
Bose, I. L. R. 31 Calc. 11, Abraham v Abraham, 
9 Moo 1 A. 199, In re Vothiar, 7 Mad H. C R 
121, Ponnusami v Dorasami, I L. R 2 Mad 209, 
Admimsti ator-General v Anandachari, I L R 
9 Mad. 436, Telhs v Saldanha, 1 L R 10 Mad. 69, 
Bai Baiji v Bai Santolc, I L R 20 Bom 63, 
Hastings v Gonsalves, I. L. R. 23 Bom 539, referred 
to Francis Ghosal v Gabri Ghosal, 1 L. R 31 
Bom 25, Edith M ulcer ji v George Alfred, 52 P W 
R 1907, distinguished Nepbn Bala Debt v Siti 
Hanta Banerjee (1910) , 15 C. W. IST. 158 

ss. 3, 111, 187— 

See Will . I Ii. R. 38 Calc 327 

ss. 85, 98, 100 to 102— 

See Hindu Law . I. Ij R. 38 Calc. 188 

ss. 190, 191 and 239— Act VII of 

1901 — Grant of letters does not vest property of 
deceased, in the administrator as from the date of 
death — Heirs of intestate Native Christian entitled to 
deal with their shares until grant of letters The 
effect of s. 191 of the Indian Succession Act is not 
to vest the property of the deceased in the admin- 
istrator as from the date of death Subsequent 
to the passing of Act VII of 1901, which made 
ss. 190 and 239 of the Succession Act inapplicable 
to Kative Christians, the heirs of intestate Native 
■'Christians have the power to deal with their shares 
in the property of the deceased until the grant of 
administration and their transactions in respect of 
such shares will not be made invalid by the subse- 
quent grant The property of the deceased vests 
in the administrator only at the time of the grant, 
though for certain purposes the grant may relate 
back to the death of the deceased. Antony Cruz 
43r0NZ0LVEs v\ Makis Boopalbayan (1910) 

I. Ii. R. 84 Mad. 895 


SHCCESSIONT CERTIFICATE. 

See Succession Certificate Act (VII op 
1889) 

Mitalcshara Law — Im- 
partible Estate — Arreais of rent converted to a bond — 
DHft due to last holder of impartible estate if “ effects 
of the deceased ” in the hands of the successor — Suc- 
cession Cert'^ficate Act {VII of 1889), s 4 Where m 
lieu of arrears of rent a bond was given to the 
holder of an impartible estate . — Hdd, that the 
debt due is not, m the hands of the successor to the 
estate, a part of the effects of the deceased within 
the meaning of s 4 of the Succession Certificate 
Act, but IS in its nature, a family debt accruing to 
him by right of survivorship. Jagmohandas 
Kilaghai v. Allu Maria DusTcal, I L R 19 Bom. 
338, Beejraj v Bhyropersaud, 1 L. R 23 Calc 912, 
Bissen Ghand Dudhuria Bahadur v. Chatrapat Sing, 
1 G W N. 32, Katama Natchier v The Rajah of 
Sluvagunga, 9 Moo. I A 539, 2 TF. R. P. C 31, 
Stree Rajah Yanumvia Venhayamah v Stiee Rajah 
Yanumula Boochia Vankondora, 13 Moo I. A. 333, 
referred to GuR Pershab Singh v Dhani R^i 
(1910) . . . I. L. R. 38 Calc. 182 

SUCCESSION CERTIFICATE ACT (VII 
OF 1889). 

ss. 2, 4 — Certificate not to he given for 

collection of part only of a debt — Debt in part irre- 
coverable — Mahomedan law — Dower. Held, that 
no certificate could be granted to one of the heirs 
of a Mahomedan lady, who had died leaving 
her dower debt unrealized, for collection merely 
of a part of the dower debt of the deceased. 3Iu- 
hammad Ah Khan v. Puttan Bibi, I. L R. 19 All. 
129, and BismiUah Begam v Tawassul Husain, 
I. L. R 32 All 335, followed. Shitab Dei v Dehi 
Pmsad, I L R 16 All 21, and Alchar Khan v. 
Bilkisara Begum, All Weekly Notes {1901) 125, re- 
ferred to. Ghafur Khan v Kalandari Begam 
(1910) . . . I. L. R. 33 All. 327 

s. 4. 

See Succession Certificate. 

I. L. R. 38 Calc. 182 

Reversionary heirs, if 

may apply for succession on Hindu widow'' s death — 
Debts accrued due during widow"' s life time — Govern- 
ment promissory notes of which certificate had been 
taken out by the widow — Certificate, if necessary. The 
right of the re’t ersionary heirs of a deceased Hindu 
to take out succession certificate in resxject of debts 
due to the estate of the deceased is not affected by 
the interposition of the estate of the widow and 
the Court cannot reject an application for succes- 
sion certificate by such heirs merely on the ground 
of the deceased having died long ago. A sum of 
money awarded in a case under the Land Acquisi- 
tion Act after the death of the owner and kept in 
deposit under s. 32 of the Act, arrears of rent for 
non-agricultural lands belonging to the estate, and 
a Government promissory note standing in the 
name of the widow as the certificated holder of her 
husband’s estate were all debts for which it was 
necessary for the reversionary heirs to take out 
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SUCCESSION CERTIFICATE ACT (VII 
OF 1889) — concld. 

s. 4 — concld 

succession certificate Bamharam Mozuwdar y. 
Adyanatli Bhattachai'jee, J3 C W, N 966' sc 
2 L R. 36 Calc. 936^ distinguished. Abinas 
Chandra Paul v Probodh Chandra Paul (1911) 

15 C. W. N. 1018 

SUIT. 

Bee Bengal Tenancy Act, s, 188 

I. L. B. 38 Calc. 270 

SUITS VALUATION ACT (VII OF 1870). 
s. 8. 

Bet Jurisdiction . 15 C. "W. N. 823 
Bet Second Appeal . 15 0. ’W. N. 454 

SUMMARY EVICTION. 

Bet Land Revenue Code (Bom Act V 
OF 1879), s 79 A. 

I. L R. 35 Bom. 72 

SUMMONS. 

Btt Civil Procedure Code, 1908, 0 

V, RB. 15-23 . I. L. R. 33 All. 649 

service of — 

Btt Practice . I. L. R. 35 Bom. 213 

SURPLUS COLLECTIONS 

suit for — 

Btt Mortgage . I. L. R. 33 All. 244 

SURVEY MAP. 

Btt Footings . I. L. R. 38 Calc. 687 

SURVEYS AND BOUNDARIES ACT 
(MAD. IV OF 1897). 

— s. 12 — Land with shifting boundaries — 

Damages — Least — Lessee, rights of Where the 
boundaries of land to be leased are of a shifting 
character, the prospective lessee is entitled to rely 
upon the area stated in the lease and to be put into 
possession of an area which approximates to that 
which is mentioned m the lease. Ra'ja Durga 
Prosad Singh v. Ra'jtndra Narain Bagchi, 16 
C. L J 670, apphed. Where the lessor is unable 
to put the lessee into possession of the area stipu- 
lated in the lease, he is liable to compensate the 
lessee by way of damages. Where the alteration 
to the land takes place after the lessee has been 
put into possession, the rule would be different. 
Pemmarazu Venkiah V. The Secretary of State 
FOR India (1910) . I. L. R. 34 Mad. 108 

SS. 13, 24, 25 — ‘^Date of decision ” for 

'purposes of limitation is the date when it is commu- 
nicated to the parties. The starting point of hmit- 
ation for an appeal by way of a suit against a final 
decision under s. 24 of Act IV of 1897 is the “ date 
of decision ’’ under s 13 The date of the decision 
is the date when the decision is passed ; and the 
decision cannot be said to be “ passed ” until it is 


SURVEYS and boundaries ACT 
(MAD. IV OF 1897) — concld 

-SS. 13, 24, 25^concld 

in some way pronounced or published under such 
circumstances that the parties affected by it have 
a reasonable opportunity of Imowing what it con- 
tains Till then though it may be written, signed 
and dated, it is only the decision which the officer 
intends to pass. It does not however follow that 
m all cases the decision under s. 24 must be con- 
sidered to be passed on the day on which the in- 
formation required by the section reaches the 
party to whom it has to be given. The officer may 
give the parties sufficient notice of the day on 
which he will pass his decision, to enable them, if 
they choose, to be present and hear his decision ; 
and limitation will commence from such date, if 
the decision is announced, though the parties may 
not be present That is the date of communica- 
tion though the parties may not care to hsten. If, 
however, the decision is published by sending 
copies to the parties, the date of communication 
will be different It will not necessarily be the 
date in which the copy actually comes into the 
hands of the party Secretary of State for 
Indian; Gopisetti Narayanaswami Naidu (1910> 

1. L. R. 34 Mad. 151 

SURVIVORSHIP. 

See Marumakatayam Law. 

I L. R. 34 Mad. 387 

SUSPENSE ACCOUNT. 

See Insolvency 

I. L. R. 34 Mad. 125 

SUSPENSION. 

Bee Legal Practitioners Act, s 14. 

15 C. W. N. 269 

T 

TALUQDAR. 

Bee OuDH Estates Act (I op 1869). 

I. L. R. 33 All. 344 

1. Settlement of Ondh—Taluq- 

dar settled with on terms as to which no evidence 
could be given — Second summary settlement — 
Villages included in taluqdar's estate and not 
recovered by payment of money due on account of 
them — Trustee or hen-holder — Redemption barred by 
Act No 1 of 1869, s. 6 — Adverse possession This 
appeal related to certain villages in Oudh which 
belonged prior to the annexation of that Province 
to the widow of the predecessor in title of the appel- 
lants, and were, under some arrangement of the 
exact nature of which there was no evidence, inclu- 
ded m the estate of the ancestor of the respondent, 
a taluqdar, in whose possession they were found 
at the settlement in 1859 The widow at that time 
applied as owner for the settlement of the villages. 
Her claim was resisted by the agent of the taluqdar 
on the ground that he was entitled to possession 
until sums paid by him on account of the villages 
were paid ofi : and the settlement was made * ‘ in 
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TAIiUQBAB— 

accordance 'with possession,” the -widow ^eing 
directed by the settlement officer to proceed by 
separate appb cation to get the villages released 
by payment of the money due by her : but she took 
no steps to get the property released ; and -when 
in 18G7 she applied for regular settlement of the 
villages her claim was dismissed on 31st October 
1868, on the ground that they were included m the 
■sanad granted by Government to the taluqdar 
In a suit brought in 1905 by representatives of the 
widow for possession of a share of the property 
on the ground that the settlement proceedings in 
1859 constituted the taluqdar either a mortgagee 
or a trustee on behalf of the widow it was admitted 
that the claim for redemption was barred by s 6 
of Act No. I of 1869. Held (upholding the decision 
of the Court of the Judicial Commissioner), that 
there was no warrant for the contention that the 
■correlative obligation that lay on the taluqdar 
to release the villages on payment of the money due 
on account of them created a trust or constituted 
him a trustee for the widow, who took no steps to 
comply with the directions of the settlement 
officer, and allowed the taluqdar to remain in pos- 
session and set up a distinctly adverse title in 1867> 
when she applied for regular settlement Hasetn 
Jafar t . Muhammad Ashar% 1. L, B. 26 Calc 879 
L. R. 26 I. A. 229, distinguished. From the date 
of the dismissal of her application in 1868, possession 
was adverse to her, and the suit, not having been 
brought until 1905, was clearly barred by lapse 
of time. Muhammad Bakab v, Muhammad 
Ali Khah (1910) . . I. li. E. 83 All. 125 


2. Will of Taluqdar — Ovdh Es- 

tates Act (I oj 1869)Sanad executed hy taluq- 
dar through the medium of family friends — Whether 
document was testamentary or^ non-testamentary — 
Registration of document — Indian Registration Act, 
III of 1877, 55 . 17 and 49 — Instrument affecting im- 
moveaUe pro'perty — Ground not specially taken in 
argument in courts helow — Costs. A taluqdar in 1862, 
in compliance with the directions issued by the 
Government, made a declaration that, “ I wish to 
file this application, that after my death Umrao 
"Singh the eldest son {sic) my estate should continue 
in my family undivided in accordance with the cus- 
tom of the raigaddi, and that the younger brothers 
shall be entitled to get maintenance from the gaddi- 
nashin. ’ ’ Held (affirming the decision of the Courts 
in India), that it was a vahd testamentary disposition 
by the taluqdar of his estate in favour of his eldest 
son. The same taluqdar, having three sons, -vnth one 
of whom he was on bad terms, executed in 1884 
the following document, which he called a sanad : — 
For Prithipal Singh, who is my son, I fix R300 
annually, so that he may maintain himself. Besides 
this whatever I may give I will give equally to the 
three sons except provisions which they may take 
from my godown {kothar). The marriage and 
gauna expenses of the sons and daughters shall be 
borne by me. After me the three sons are to divide 
the property, moveable and immoveable. This 
has been settled through the mediation of Thakur 
Jbte Singh of Bihat, and Thakur Ratp Singh of 
Eojah.” Hdd (reversing the decision of the 
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Judicial Commissioner’s Court), that it was a non- 
testamentary instrument. It was a family arrange- 
ment arrived at by the mediation or arbitration 
of two gentlemen, friends of the family and inter- 
ested in its honour, and it was plainly intended to 
be operative immediately and to be final and 
irrevocable Held, also, that it required to be 
registered under s. 17 of the Registration Act 
(III of 1877) in order to make it eftective as 
regards immoveable property, and, being unre- 
gistered, was, so far, void On an objection that 
it was not open to the appellants to contend that the 
document was not a will, the fact that they had, 
throughout the proceedings in the Courts below, 
taken conflicting views as to the nature of the 
document, was held not to preclude their Lordships 
from considering and determining the real question 
in the case, and that they were bound to give effect 
to the real character of the document. Neither 
party had pursued a consistent course in the matter. 
Their Lordships permitted the appellants, therefore, 
to raise that contention, but in allowing the appeal 
on that ground they did so -without costs to the 
appellants on this appeal or in the Courts below. 
Umeao Singh v Lachman Singh (1911) 

I. I*. E. 33 All. 344 

TAXIING JUDGE. 

reference by — 

See Court Fees Act (VII or 1870), ss 5 
AND 7 . . I. D. E. 33 All. 20 

TELEGEAM EEOM COUNSBIi. 

See Bail Orders I. L. E. 38 Calc. 293 

TEMPLE. 

dispute concerning — 

See Offerings to Deity. 

I. L. E. 38 Calc. 387 

TEINAINT. 

See Madras Rent Recovery Act. 

I. L. E. 34 Mad. 179 


liability of— 

See Drainage . I, L. E. 38 Calc. 268 

TE3NA1NTS-I3N-C0MM03N. 

See Mortgage . I. Ii. E. 35 Bom. 371 

TE3NDEE. 

See Interest . I. Ii. E. 34 Mad. 320 
TESTATOE. 

— capacity of, to execute will — 

See Will , . I. Ii. E. 88 Calc. 365 

THAKBUST MAPS. 

See Re-venue Sale La-w, s. 37. 

16 O.W. IN. 706 

Jungle lands, possession 

of, presumption as to — Exparte entry in thahhusi re- 
cords without enquiry, value of. Certain plots of land 
were entered in the thakhust maps as belonging 
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THAKBUST KAPS— concW. 
to a certain Pergunnah in whicli tke plaintiffs 
claimed them to be, and no question of the de- 
marcation of boundary of these lands was raised 
in any of the many disputes which arose between 
the parties during the survey proceedings. It was 
further found that the title to those lands was with 
the plaintiffs : Held, that, having regard to the 
nature of the property which was jungle land, 
possession must be presumed to have been all along 
with the plaintiffs. A mouzah appertaining to 
Pergunnah Pukhuria had not been separately 
measured or thaJced in the course of the survey 
proceedmgs On a statement being called for 
from the person in possession of the mouzah for 
its non-appearance on the tliak map, his agent 
appeared and stated that the mouzah was wholly 
covered with j’ungle, that it being situated by the 
side of Garhgojah which was defendant ’s'^property 
had been measured along with it and that 10 gundas 
share of Garhgojah should be taken for that 
mouzah. Proceeding on these allegations the De- 
puty Collector made an entry to that effect A 
petition made by the defendant’s Mukhtear 
denying the allegations of the plaintiff’s agent 
was rejected as the matter had been disposed of. 
With the help of this disputed entry the Subordi- 
nate Judge proceeded to mark off a certain area 
as belonging to the plaintiff as part of the said 
mouzah. The High Court set aside that decision : 
Held, that as the decision of the Subordinate 
Judge was based on the entry made ex parte and 
without enquiry and on an allegation of the zemin- 
dar^s agent which was immediately contradicted 
the decision of the High Court was correct. Jaga- 
piNDBA Hath Roy v, Hemanta TCxtmabt Pebi 
<1911) 15 C. W. 3Sr, 887 

THIRD JUDGE. 

_ _____ duty of— 

See Pbinting Press, Forfeiture of 

I. L. R. 38 Calc. 202 

TITLE. 

evidence of— 

See Registratior" Act (XVI of 1908), 

s. 49 . . I. L. R. 83 All. 728 

, proof of — 

See CRBONAii Procedure Code, s. 145. 

^I. li. R. 34 Mad. 138 

TORT. 

See Easement . I. Xi. R. 33 All 619 

Public nuisance — 

Closure of public road — Right of suit — Special 
damage. Held, that stopping a highway, and 
thereby rendering it necessary for a person to make 
a detouf is such a special damage as would justify 
him in instituting a suit for removal of the obstruc- 
tions. Hart V. Bassett, IB Jones'^ Reports 156, and 
Blagrave v. The Bristol Water Works Company, 1 
H, li, 369, referred to. Ram Chandra v, Joti 
Pabsad(1910) . . I. Ii. R. 33 All. 287 


TOUT. 

See Legal Practitioners Act, s. 36. 

15 C. W, 17. 1000 

TRADE-MARK, 

Assignment — Trade name — Goodwill 

— Infringement Where a cigarette manufacturer, 

carrying on only one business and being the 
proprietor of several trade-marks which he used 
indiscriminately, purported to assign to another 
cigarette manufacturer ‘ ‘ all that the trade- mark, 
name and label known as the ‘ Sri Durga ’ trf» de- 
mark, used upon packets of cigarettes sold and 
known as ‘ Sri Durga ’ cigarettes and the good- 
will of his business so far as the same relates thereto , 
and continued dealing in his cigarettes under 
the other mark — Hdd, that the assignment was 
void and inoperative. For the assignment of a 
trade-mark to be operative in law, it is not sufficient 
that an assignment of goodwill should accompany 
or follow tfc transfer of the trade-mark, so as 
literally to comply with the rule that a trade-mark 
cannot be transferred in gross, but the trade-mark 
must continue to be a representation of the truth 
as warranting the origin of the goods to which it is 
attached, withm the limits of deviation sanctioned 
by the usage of trade and commerce. Leather 
Cloth Company v. American Leather Cloth Company, 
11 H. L 523, Hall v. Barrows, 4 De G. J. S. 
150, Singer Manufacturing Company v. Wilson, 
L. B. 2 Ch, D 434, Singer Manufacturing Company 
V Loog, L. B, 8 A, G. 15, Pinto v. Badman, 8 B. 
P, G, 181, and Edwards v Dennis, L, R Ch, D. 454, i 
referred to. British American Tobacco Co., Ld, 

V, Mahboob Buksh (1910) I. Xi. R. 38 Calc. 110 

Imitation — Abandonment — Intent 

tion — Defendants improperly representing that their 
business to be business carried on by plaintiffs — In- 
junction — Raising of issues — Practice — Procedure. 
The plaintiffs had smee the year 1887 been import- 
ing into and selling in India watches manufactured 
at the St. Imier Factory in Switzerland. These 
watches bore the name “ Bema” on the dial. In 
1907 the plaintiffs complained of the watches 
supplied by the St Imier Factory and began to im- 
port watches largely from other manufacturers, 
while they ceased giving orders to the St. Imier 
Factory In the year 1908 the St. Imier Factory 
was purchased by the defendants and at the time 
of purchase the defendants asked the plaintiffs whe- 
ther the defendants could positively count upon the 
plaintiffs to be their regular customers for the 
articles previously taken from the St. Imier Fac- 
tory. The plaintiffs replied that they were willing 
in principle to reserve a part of their orders for the 
defendants, but that it would first bo necessary 
for the latter to give an idea of what they were 
going to manufacture and the improvements they 
were going to make in the quality of the watches. 
In one of their catalogues printed m 1907 the plaint- 
iffs announced : — ‘ We take this opportunity 
of informing our customers that the name ‘ Bema* 
will be changed to ‘ Service * as soon as our present 
stock of these watches is sold out. The trade- 
mark will in other respects remain unaltered. 
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TRADEI-MAIIK — concld 

The alteration of the name is done to secuie a 
trade-mark which cannot be imitated m India 
or elsewhere ’ ’ On the 6th of November 1908 the 
defendants opened a place of business in Bombay 
and issued a circular, dated February 1909, in 
which, on behalf of the defendant Company, they 
refei-red to the plaintiffs as the defendants’ agents 
who had sold 600,000 watches made at the St. 
Imier Factory in past years and pioclaimed that 
Bema Company’s matches would no longer be 
sold by their former sole agents -importers (meaning 
the plaintiffs) as the defendants had decided to 
get rid of any middleship and to deal directly 
themselves. The plaintiffs thereupon filed a suit 
on the 2nd April 1909 against the defendants to 
restrain them from using and imitating various 
trade symbols alleged to belong to the plaintiffs 
and from representing that the defendants’ busi- 
ness was the business carried on by the plaintiffs 
Held, that the plaintiffs for the last three years 
both in their dealings with the supplying factory 
and ’^vith their customers evinced very clearly 
and consistently their intention to abandon the 
name ‘ Bema ’ as a quality mark for then watches, 
and it followed that they could no longer claim 
any exclusive title to the use of that name either 
alone or in a trade-mark. Held, further, that the 
plaintiffs were entitled to an injunction restraining 
the defendants, their servants, agents, travellers 
and representatives respectively, from m any 
manner representing that the defendant Company 
had been or were carrying on the business carried 
on by the plaintiffs or were the successors in busi- 
ness of the plaintiffs. Per Gunam — ^The importer 
who by advertising and pushing the sale of goods 
under a particular mark secures a wide popularity 
for the mark m relation to the goods sold by him 
is entitled to the protection of the Court for that 
mark in the country of importation even against 
the producer of the goods. Damodar Ruttonsey 
V. Hormasp Adarp {unreported) Appeal No 942 
of 1895 and Lavergne v. Hooper, I. L. R, 8 Mad. 
149, referred to. The fact that the user of a word 
or mark always uses it in conjunction with his 
own name is not conclusive to show that the 
word or mark cannot be claimed as a trade-mark 
or that the user has waived his rights in it as 
a trade-mark. The question of abandonment is 
one of intention to be inferred from the facts of 
the case : Mouson tfc Go. v. Boehm, /. L. R. 26 
Gh D. 398 and Lavergne v. Hooper, I. L. R. 8 
Mad. 149, followed. The practice of raising a 
number of issues which do not state the mam 
questions in the suit but only various subsidiary 
matters of fact upon which there is not agreement 
between the parties is very embarrassing. Issues 
should be confined to questions of law arising on 
the pleadings and such questions of fact as it 
would be necessary for the judge to frame for 
decision by the jury in a jury trial at nisi prius in 
England. West End Watch Company v. Berna 
Watch Company (1910) . I. L. B. 36 Bom. 425 

TBADE-HAMB. 

See Teade-maek . I. L. B. 88 Calc. 110 


TBAINSFEB OF HOLDIISTG. 

See Criminal Procedure Code, s 526'' 

I. L. B. 33 All. 583 

See Penal Code (Act XLV op 1860), 
s 182 . . I. Ii. B. 33 All. 163 

Gomastha, if can hindr 

landlord by recognising transferee of 'jote, a question 
of fact — Burden of proof of the gomastha "s authority, 
if lies on landlord — Transfer of holding, recognition 
of, what constitutes. It cannot be laid down as an 
mflexible rule of law that a landlord is not bound 
by the act of gomastha in recognising a transferee 
of an occupancy holding. The question of the 
gomastha’ 8 power to bmd his landlord is one which 
must be decided on the particular facts of each case. 
The burden of proof is in the first instance upon the 
landlord to prove the extent of the authority of the 
gomastha as a matter peculiarly within his know- 
ledge Where therefore a gomastha of the landlords 
accepted rent from a transferee of a jote and the 
landlords failed to show that the gomastha acted 
beyond the scope of his authority . — Held, that 
the facts constituted sufficient recognition of the 
transferee by the landlord Suduman Jamadar 
V. Behari Mahton (1911) . 15 C. W. N. 953 

TBANSFEB OF PBOPERTY ACT (I'ST 
OF 1882). 

y ^yydee’ s right to posses- 
sion against unpaid vendor — Fendor only entitled 
to statutory charge. The provisions of the Trans- 
fer of Property Act that the vendee after con- 
veyance IS entitled to possession and that the 
vendor has a statutory charge on the property for 
unpaid purchase-money are clear and it is not- 
competent to the Courts in a suit for possession 
by the vendee, to pass a decree for possession 
conditional on the vendee paying the balance of 
the purchase-money Baij Nath Singh v. Paltu, 

1. L. R 30 All. G25, not followed Velayutha 
Chetty V. Govindasawmi Naiken (1910) 

I. L. B. 34 Mad. 643 

s. 2 (d) — Mortgage — Assignment of 

mortgage — Application of rule of damdupat The 
fact that the person entitled to sue on a mortgage 
happens by assignment to be a Parsee cannot, 
affect the (Hindu) mortgagor’s right to claim the 
advantage of the rule of damdupat if it existed 
when the mortgage was entered into. It is not 
proper to infer that, because it has been expressly 
enacted that nothmg in Chapter II of the Transfer 
of Property Act (IV of 1882) shall be deemed to 
affect any rule of Hindu Law, the Legislature has 
deprived a Hmdu mortgagor of the protection 
afforded him by the rule of damdupat. The right 
of a mortgagee to sue for his prmcipal and interest 
is a right arismg from a contract and must be taken . 
to be made subject to the usages and customs 
of the contractmg parties. Jeewanbai v. Manob- 
DAS (1910) . . I. Ij. B. 35 Bom. 193 

ss. 3 and 41 — Doctrine of constructive 

notice — GourUsale in execution — Gertified purchaser 
— Benami^ Mortgagee of certified purchaser — Givil 
Procedure Code {Act XIV of 1882), s. 317, ' {Act 
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TEATvrSFER OF PROPEETY ACT (IV 
OP 1882) — contd. 

s. 3 — concld. 

of 1^08), s. 51 The mortgagee of the certified 
purchaser at a Court-sale is entitled to rely upon 
the title of his mortgagor including such immunity 
from suit as the law provides in support of the 
statutory title. S. 66 of the Civil Procedure Code 
(Act V of 1908) — ^which may be called m aid for 
the purpose of assisting in the construction of s 317 
of the Civil Procedure Code (Act XIV of 1882) — 
supports this conclusion. Hari Govind v. Ram^ 
chandray L L. R SI Bom SI, followed. The doc- 
trine of constructive notice applies in two cases, 
fi^st, where the party charged had actual notice 
that the property in dispute was charged, incum- 
bered or in some way affected, in which case he is 
deemed to have notice of the facts and instruments 
to a knowledge of which he would have been led 
by an inquiry after the charge or incumbrance 
of which he actually knew ; and, secondhf, where 
the Court has been satisfied from the evidence 
before it that the party charged had designedly 
abstained from inquiring for the very purpose of 
avoiding notice. This does not conflict in any way 
with the statutorv dnflnition of notice in s 3 of 
the Transfer of Property Act (IV of 1882). ^ A 
purchaser of property is under no legal obligation 
to investigate his vendor’s title. But in dealing 
with real property as m other matters of business 
regard is had to the usual course of business ; and 
a pi^chaser who wilfully departs from it m o^der 
to avoid acquiring a knowledge of his vendor’s title 
is not allowed to derive any advantage from his 
wilful ignorance of defects which would have come 
to his knowledge if he had transacted his business 
in the ordinary way. This is what is meant by 
“ reasonable care ” in s 41 of the Transfer of 
Property Act (IV of 1882). Occupation of property 
which has not come to the knowledge of the party 
charged is not constructive notice of any interest 
in the property. Maitji Karimbhai v Hoorbai 
(1910) . - . I. L E. 35 Bom. 342 

ss. 5, 54 — 

See Deposit . I. Xi. E 35 Bom. 403 

s, 6-— 

See MAINTE2TANCB Allowa:j^ce. 

I. L. E. 38 Calc. 13 

s. 6 — TraTisfer of expectancy — Com- 

promise between Hindu brothers that property of a 
brother dying without male issue should be divided 
amongst survivors — Hindu law — Dayahhaga — Ad- 
ministration — Suit to enforce admims^raHon bond — 
Limitation. Held, that a provision in a family 
settlement whereby certain Hindu brothers divided 
the family property belonging to them amongst 
themselves and agreed that upon the death of any 
one of them without male issue his share should 
pass to the surviving brothers was neither in con- 
travention of Hindu Law nor obnoxious to the 
provisions of the Transfer of Property Act, s. 6 {a\ 
being a transfer of an expectant interest in 


TEAITSFEE OF FEOPEETY ACT (IV 
OP 1882) — contd. 

s, 6 — concld. 

property. Ram Nirunjun Singh v. Prayag Singh, 
1. L. R 8 Calc 138, followed. Held, also, that 
where the assignee of a bond given by an exe- 
cutor for the due administration of the estate 
sues to enforce the bond, time does not begin to run 
against him necessarily until the death of the 
obligor. Kanti Chandri Mukerti v. Al-i-Nabi 
(1911) . . . . I. li. E 33 All. 414 

— s. e {a) — 

See Muhammadan L\w — ^Dower 

r. Ij. E. 33 All. 457 

s. 43. 

See Civil Procedure Code, 1882, s. 317. 

I. li. E. 33 All. 382 

Benefit of section can 

be claimed only by person who has acted on the 
erroneous representation of another. The benefit 
of s. 43 of the Transfer of Property Act can be 
claimed only where the person claiming such 
benefit has acted on the erroneous representation 
of the party whose subsequently acquired interest 
he claims An undivided Hindu father had two 
sons A and B A, who was entitled only to one- 
third of the family property, mortgaged one-half 
of it to G, who knew that A was entitled only to 
one-third and d’d not bargain and pay for a half 
share Subsequently A father died and A hav- 
ing become entitled to a half share, G sued on his 
mortgage seeking to make A 's half share liable • 
— Held, that he could enforce his mortgage only 
against the one- third share which belonged to A at 
time of mortgage Pandtri B^NaARAM v. Karu- 
MOORY SuBBABAJu (1910) I. Ii. E. 34 Mad. 159 

s 45— 

See J oiNT Tenancy. 

I. Ii E. 34 Mad, 80 

• s. 52 — Suit on prior mortgage— Fresh 

mortgage pending suit to pay off mesne mortgages — 
Effect — Subrogation. Where during the pendency 
of a mortgage suit a fresh mortgage was executed 
with the obiect of paying off certain mesne mort- 
gages : — Held, that in so far as the mortgagee 
under the new mortgage was entitled to be subro- 
gated to the rights of the mesne mortgagees, the 
transfer was not affected by the rule of lis pendens. 
That in the absence of evidence to show an inten- 
tion to extinguish the mesne mortgages paid off, the 
presumption was that they were intended to be 
kept alive Tara Prosad Mondal v Krista 
Prosad Panda (1910) . . 15 C. W T?. 261 

s. 65 — Sale of land — Covenant of title 

— Failure of consideration — Wa>rranty, implied — 
Absence of express covenant to the contrary — Mortgage 
for balance of unpaid purchase-money if may he en- 
forced on failure of consideration for sale — Adverse 
claim, co npi'omised by purchaser — Vendor, if bound 
— Notice of compromise. A conveyed a property to 
D and D executed a mortgage bopd for part 
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TBATSTSFET? OF PROPERTY ACT (IV 

OF ISS2' —contd 

— s. 56 — concld 

the purr hase-money yet remaining due. At the 
time of the aale there was «ome dispute betiiocn A 
and some other persona relating to some part, of the 
lands sold Siihseqnently after D's pmchaso a 
suit was instituted bv one R for a part of these 
lands and the suit was ultimately decreed in the 
first Court. Ag? inst that decree D appealed to the 
High Court where it was compromised on terms 
b"-- wdiich D gave away 133 bighas of the lands • - 
Hfild, that A ’s legal representative who acquiesced 
in the deeision of the original Court could not 
contest the validity of th e compromise mad^ in the 
app=ial Court in her presence and without any 
protest on h‘=‘r part that it was improvident The 
law relating to compromise of an adverse claim 
by the purchaser with or uuthout notice to the ven- 
dor, as affecting the vendor’s covenant of title, 
discussed That the purchaser was entitled to a 
reduction of the price settled because the vendor 
had failed to eonvev all that he had agreed to sell ; 
and the consideration for the mortgage, being 
unpaid purehase-mon''y, the liability under it 
should be reduced pro tanfo That D was entitled 
to the benefit of s 55 of the Transfer of Property 
Act although there was no active fraud on the part 
of *4 as there had been a failure of consideration 
with refemnce to 133 bighas Any express cove- 
nant to the contrarv relied on as a bar to the 
plaintiff’s claim to be indemnified under s 55 of 
the Transfer of Property Act, must be in plain 
and unambiguous language. Dtqambau "^as v. 
Nishibala Debi (1910) . . 15 C. W. N. 655 

s. 55 (7) (g)— 

See VENhoB and Purchaser 

I. D. R. 88 Calc. 458 

ss. 56, 81, 88 — 

See Mortgage . I. L. R, 85 Bom 395 
s. 59— 

See Equitable Mortgage. 

r. L. R. 88 Calc. 824 

ss 60, 74, 91— 

See Mortgage . I. L. R. 34 Mad. 115 

— ; — s. 82 — Mortgage — Contrihuhon — ’Prin- 

ciple upon which contribution is to be assessed, 
■Where of two properties belonging to the same 
owner one is mortgaged to secure one debt and then 
both are mortgaged to secure another debt, for 
the purpose of apportioning the liability of the 
respective properties in regard to the subsequent 
mortgage, the value of the tivo properties must be 
taken into account, and credit given for the amount 
due upon the earlier mortgage out of the value 
of the property comprised in the subsequent mort- 
gage. Wdiore the amount due upon the earlier 
ihortgage exceeds the value of the property com- 
prised in that moitgage the necessary result is I 
t;bat the whole pf the amount qf the second ngprt- i 


TRATq-SFER OF PROPERTY ACT (IV 
OF 1882) — conid, 

s. 82 — concld. 

gage is recoverable from the other property com- 
prised in the latter mortgage Ghulam Hazrat 
V Gobardhan t>as (19111 . I. E R. 33 All. 387 

ss. 82, 100 — Mortgage — Contribution — 
Eauitablc Hpu — Limitation — Indian Limitation Act 
fix of 19''8\ Sch I, Arts. 80^200 and The 

owner of a property which is mortgaged with 
other properties to secure a single debt acquires 
bv virtue of the provisions of ss 82 and 100 of the 
Transf'^r of Property Act, 1882, a charge against 
such other properties when his property has been 
sold in execution of a decree on the mortgage and 
has contributed more than its rateable share of the 
mortgage-debt, 'ud none the less if the oivner of 
such property has neither redeemed the mortgaged 
propertv nor has the sale of his property alone 
discharged the mortgage- decree A claim to 
enforce such a charge is governed by art. 132 of the 
first schedule to the Indian Limitation Act, 1908. 
Ibn Hasan v. BriibTinJcJian Saian, I. L. R. ^6 All. 
4^7, Muhammad Yahiya v Rashid -vd-din, I L. R 
81 All 8^ Rn^ah of J^izianagi am v. Rajah Satru- 
chcrla Soma&e'khararaz, 1. L R. 28 Mad. 888, 
and Bhagwan Dasv Har Dei^I L R, ^^8 All. ^27, 
referred to Per Banerji and Chamibr, JJ. 
tdvhitante Richards, C.J.) — If property against 
which a charge for contribution would otherwise 
have accrued has been sold and has realized more 
than the amount remaining due on the mortgage, 
an equitable lien on the surplus sale proceeds 
arises in favour of the person entitled to contribu- 
tion. A suit to recover contribution in virtue 
of such a lien is governed by art 62 of the first 
schedule to the Indian Limitation Act, 1908, if not, 
perhaps, by Art. 120. Berhamdeo Per shad v. Tara 
Chamd, I. L. R. ^3 Calc. 9^, Gosio Behary Pyne 
V. Shib Nath Butt, L L R. 20 Calc 241, Kamala 
Kant Sen v. Ahul Barhat, I. L R. 27 Calc, 180, 
Mahomed Wahib v. Mahomed Ameer, 1. L. R, 32 
Calc. 5^7, The Ra'jputana Malioa Railway Co- 
operative Stores, Limited v The Ajmere Municipal 
Board, I. L. R 32 All. 491, and Guru Das Pyne 
V. Ram Namin Sahu, 1. L R 10 Calc. 880, referred 
to. Bhagwan Das v. Karam Hu.sain (1911) 

I. E. R. 33 All. 708 

s 85^ 

See Hindu Eaw — Joint Family. 

I. E. R. 33 All. 7 r 7l 
See Mortgage . I. E. R. 38 Oalc. 60 

— SB. 88, 89 — 

See Mortgage . I.^E. R, 38^0alc. 913 
s. 90— 

See Civil Procedure Code, 1908, s 47. 

I, E. R. 35 Bom. 462 

s. —Redemption mortgage of fixed 

rate tenancy — Death of tenant nvithout heirs— Bight 
of zamindar to redeem — Escheat to Crown— Agra 
Tenancy Act {Local 11 of mil ss, 3, 18, 20, 57, 
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toAlSrSFER OP EBOPEBTY ACT (IV 
OP 1882) — conid. 

s. 91 — concld 

Held, that on the death of a fixed-rate tenant 
without heirs his tenancy does not escheat to 
the Crown but reverts to the zamindar. Ram 
Dihal Rai v. The Maham^a of Vizianagram, I L. R 
30 All 488, ovcriuled. Ranee Sonet Kowar v 
Mirza Himmut Bahadur, L. R, 3 1 A. 92 ; I L, R. 
1 Calc, 391, distinguished Tulshi Ram Sahtj 
V. Gur Dayal Singh (1910) I. L. B. 33 All. Ill 

s. 99— 

See Civil Peocedueb Code, 1908, 0. 
XXXI V, E. J4. 

I. li. B. 35 Bom. 248 

s 100 — ConstiucUon of document — 

Charge created where words though wide are definite. 
Where by a document “ the propeities,” of one of 
the parties are made liable and it appears on the 
construction of the document that the woid 
properties ” does not moan the properties of such 
party generally but certain specific prop ei ties, a 
charge will be created on such specific properties 
alone. A distinction must be dravm between 
wideness and mdefiniteness of language. Bheri 
Dor ay y a v Moddi Patu Ramayya, 1, L, R, 3 Mad, 
36, considered Manickam Pillai v Audi- 
NAEAYANA PiLLAi (1910) I. Ii. B. 34 Mad. 47 

s. 108 — Landlord and tenant — Sub-lessee 

— Avoidance of lease — Vacant p)ssesbion — Holding 
over. The plaintifls were lessees of a godown tor 
one year from 1st April 1908 at a monthly rent. 
Prom 1st May 1908 they sublet it on the same terms 
for the remamder of their lease to the defendant 
who used it for stoimg bags of sugar On 5th 
December the godown was partially destroyed by 
fire, and a quantity of sugar therein considerably 
damaged. The defendant’s insurers came in to 
take charge of the salvage, but soon after sold the 
remains of the sugai to G M, and the latter then 
took possession, and continued in possession, 
sorting the sugar until 16th Pebruaiy 1909 Mean- 
while on 10th December the plaintiffs had written 
to the landlord advising him of the tire and of their 
termination of the lease m consequence The 
landlord, howevei, insisted on their liability to pay 
rent until such time as vacant possession should be 
given to him. The defendant, m answer to a bill 
for rent, -wrote to the plaintifts to the effect that 
he had termmated his lease on account of the fire, 
and would not pay more than the proportionate 
rent tor the first 5 days of December. As, hoivever, 
vacant possession w^as not given until 16th Febru- 
ary (on which day G M -went out of possession) 
the plaintiffs sued the defendant tor rent and for 
use and occupation Held, that the plaintiffs 
could not exercise their option to terminate 
the lease until they put the landlord intopos- 
stssion. It the avoidance of the lease undei s 
10b (e) of the Tiansfer of Property Act (IV of 
lbb2) -was effectual without suirendtr of vacant 
possession, the plaintiffs by failmg to give vacant 
possession were holding over after the termmation 


TBANSPEB OF PBOPEBTY ACT (IV 
OF 1882) — concld. 

s. 108 — concld ^ 

of their lease and w'ere liable for rent under an 
implied monthly tenancy on the same terms as 
before If the avoidance was ineffectual, the lease 
continued until put an end to by mutual consent 
Held, further, that the abandonment to the in- 
surers by the defendant was effected for his benefit, 
and, in the absence of evidence that the insurers 
and their vendee G M kept the sugar in the godo-wn 
in spite of protests by the defendant, the latter (as 
between the plaintiffs and the defendant) must 
be taken to have been m occupation either under 
his original tenancy or under a similar one resulting 
from his holding over. Sidick Haji Hoosein v. 
Betjel & Co (1910) . I. Ii B. 35 Bom. 333 

s. 134— 

See Debt, Hypothecation of. 

I L. B. 34 Mad. 53 

s. 137— 

See Vendor and Sxje-vendeb. 

I. Ii. R. 38 Calc. 127 

TBEASUBY OFFICEB. 

appropriation of payment by — 

See Saee foe Arrears of Revenue. 

I D. B. 38 Calc. 537 

TBESPASS. 

See Footings . I. L. B. 88 Calc. 687 

See Penal Code (Act XLV op 1860) 
s 297 . . I. L. B. 33 Ail. 773 

TBtJST. 

See CivL Procedure Code, 1882, ss 13 
639 . . I Ii B 33 All. 752 

See Taluqdar . I. L. B. S3 AD 125 

tbhst-dedd. 

See Stamp Act, 1899, s 2 {24), Sch I, 
Art. 7 . I. Ii. R. 35 Bom. 444 

TBUSTfflES. 

See Lbiitation Act (XV of 1877), s 10 
I. D. R. 35 Bom. 49 

See Trustees and Mortgagj' es’ Powers 
Act . . I. ii. B. 35 Bom. 380 

TBUSTEES AED MOBTG AGEES’ POW^ 
EBS ACT (XXVIII OF 1866). 

— — - Trust-deed — Application 

by trustees to diveit funds to other objects — Trustees'^ 
Ojinion — Cypres doctiine The surviving trustees 
of a fund founded with the object of distiibutmg 
food amongst such poor poisons as might assemble 
at certain stated times and places petitioned the 
Couit under s. 43 of the Trustees and Mortgagees 
Powers Act to divert the fund to moie useful pur- 
poses on the giounds that in their opinion the 
charity tended to pauperise the recipients thereof 
and to encourage thiiftlessness and laziness and 
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■TBirSTBES AN-D MOBTGAGEBS’ EOW- 
EES ACT (XXVIII OE 1838) -conM. 

vagrancy and to^^roduce other undesirable rosults* 
that the donor’s intention was to benefit the poor 
of Bombay and the best way to carry out his 
intention would be to devote the trust funds to 
the education of poor boys. Held, that the appli- 
cation was entirely misconceived so far as the Act 
was concerned as the word “ trustees ” has been 
deleted in s. 43 of the Trustees and Mortgagees 
Powers Act of 1882. Even if the Act applied the 
Court could not under s. 43 do more than give 
advice or directions. It could not pass any order 
which would in any way alter the duties of the 
trustees under the trust-deed Held, further, on 
the merits of the application that the trustees had 
no justification for coming to the Court, to try and 
get their duties under the trust-deed altered ac- 
cording to their ideas of what was fit and proper. 
In re Wetr Hospital, [1910'\ 2 Ch. 124, referred to. 
In re Ctjeimbhoy Ebrahim, Bart, (1910) 

I. Ij. B. 35 Bom. 380 

TBUSTEE IN B ABTKBUPTCY. 

See Iksolvbncy . I. L. B. 38 Calc. 542 

TBUSTS ACT (II OF 1882). 

— ss. 5 and 6 — 

See Deposit . I. L. B. 35 Bom. 403 

u 

VNCEHTAIN EVEISTT. 

See Will . I. L. B. 38 Calc. 327 
UE'COW’SCIOIirABLB BABOAIE'. 

See Specipio Performance. 

I. li. B. 38 Calc. 805 

UBTDEBVAIiUATIOE’ OF SUIT. 

See Jurisdiction. 

I. L. B. 38 Calc. 689 

TODTJE rKTELUEBrCE. 

See Will . I. L. B. 38 Calc. 355 
XTlSriTED PBOVIETCES ACTS. 

See N R H- Western Provinces and 
Oujjh Acts. 

1900—1. 

See United Provinces Municipalities 
Act. 

1901—III. 

See United Provinces Land Bbvbnub 
Act. 

TIEITED PEOVIBTCES liAlSTD EEVE- 
KUE Act (III OF 1901). 

... ss 5lj 52, 99 , — Assignment of Govern- 

ment Revenue — Right of Oovernmeni to enhance or 
rermt revenue. An assignee of Government revenue 


trisTITED ^PEOVIKOES LAISTB BEVE- 

NVH ACT (III OF 1901)— coticR 

s. 51 — concld. 

takes the assignment subject to all the rights of 
(government to assess, enhance, reduce, remit or 
suspend the revenue. Beni Madho v. Bhaqwan 
Prasad (1911) . . I. E. B. 33 Ail. 666 

1. s. 233(k) — Partition — Land be- 

longing to plaintiffs^ mahal allotted to defendants 
and a different plot to plaintiffs — Civil and Revenue 
Courts — Jurisdict'ion. By a mistake of a partition 
amin a plot belonging to the defendants was allot- 
ted to the plaintiffs and two plots belonging to the 
plaintiffs were allotted to the defendants. Held, 
that no suit would lie in a Civil court to rectify this 
error. Kishan Prashad v. Kadher Mai, AIL W. N. 
{1900) 11, distinguished. Tirbeni Sabai v. Gokul 
Prasad (1911) . . X. E. B. 33 All. 440 

2, Partition — Reve- 

nue Court irregularly entertaining an application 
for allotment of a share to applicant- — Suit in 
Civil Court for declaration of title as to share so allot- 
ted — Jurisdiction. Some of the co-sharers in a 
mauza applied for partition. H, one of the non- 
apphcants, came in within the time limited in the 
proclamation issued under s. 1 10 of the Land Reve- 
nue Act, 1901, and asked for his share also to be 
partitioned of. After the time for objecting to the 
partition had expired, L filed an appiication claim- 
ing a share in the portion alleged by E to be his 
share, and without notice to E this apphcation was 
granted, and part of the share allotted to him was 
given to L. H then sued in the (hvil Court asking 
for a declaration of his title to the plots so allotted 
to L. Held, that, however erroneous the procedure 
of the revenue authorities might have been H's 
suit was barred by s. 233 (k) of the Land Revenue 
Act, 1901. Muhammad Saddiq v. Laute Ram, 
1. L. R. 2S All. 291, followed Khasay v. Jugla, 
I. L. R. 28 All 432, and Muhammad Jan v, Sada- 
nanda Pande, I. L. R. 28 All 394, distinguished. 
Lachman Das v. Hanuman Prasad (1910) 

I. E. B. 33 All. 169 

UlSTITED PBOVIlSrCES MTUN-ICIPAE- 
ITIES ACT (I OF 1900). 

s. 49 — Suit against a member of a 

Municipal Board for damages-— N otice — Act pur- 
porting to be done in official capacity. A member 
of a Municipal Board, as such member, made report 
to the Board which resulted in the prosecution 
of certain persons for a municipal offence. The 
persons prosecuted were acquitted and thereafter 
filed a suit for damages for malicious prosecution 
against the maker of the report. Held, that the 
defendant was entitled to the notice provided for 
by 8. 49 of the Municipalities Act, 1900. Muha- 
mmad Saddiq Ah^nad v. Panna Lai, /. L. R. 26 All. 
220, distinguished. Jugal Kishorb v. Jugal 
Kishore (1911) . I. E. R. 83 All. 640 

VSlNa FOBGEB DOCUMENT. 

See Forgery. . I. E. B. 38 Calc* 76 
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V 

VAIilXABLE SECaEITY. 

See Magistbate, power op. 

1. 14 . B. 88 Calc. 68 

— Title page of account book. 

Semhle A title page in an account book contain- 
ing the names of the partners and the amount 
of the capital contributed by each is, if signed 
by them, a “ valuable security ” within s. 30 of 
the Penal Code Habi Chaean Gobait v. Gieish 
Chandba Sadhukhak (1910). 

I. Ii. B. 88 Calc. 68 

VALUATIOIT. 

See Appeal . I. Ii, B. 83 All. 684 

VAIiTTATIOK OP IiAiTD. 

See Lai^d Acqtjisitioit Act (T op 1894), 

s. 23 . I. Ii. B. 83 All. 733 

•VATAINTBABS. 

title against, by adverse posses- 
sion — 

See Hebeditaby Offices Act (Bom. Ac’^ 
III of 1874), ss. 10 AND 13. 

I. Ii. B. 35 Bom. 146 

VE]>rDOB. 

liability of— 

See Vendor and Pubchasbr. 

I. L. B. 88 Calc. 458 

VEISTBOB AISTB PUBCHASBB, 

1. Sale of property in posses- 

sion of a third person — Person in possession 
claming to he owner — The verier a benamidar — 
Negligence. The plamtifE purchased a house from 
a person who had the title-deeds of the house made 
out m his name. The house was in the defendant’s 
possession, who claimed to be its owner and it 
appeared that the plaintifi’s vendor was only a 
henamidar for the defendant. The plaintiff sued 
to recover possession of the house from the defend- 
ant. Held, that the plaintiff could not succeed 
because he omitted to make the inquiries which he 
was bound to make to perfect his own title and 
by his own neghgence exposed himseH to the risk 
of purchasing property which in reality belonged 
not to his vendor but to the defendant. Vyanka- 
PACHABYA V. YaMANASAMI (1911) 

X. Ii. B. 85 Bom. 266 

2. Mortgage — Contract of Sale — 

Breach hy Vendor — Loss of bargain — Liability of 
vendor — Transfer of Property Act {IV of 1882), s. 66 
(1) ig) — Measure of damage. The owners of certain 
immoveable property, which was under a mort- 
gage, entered into a contract for the sale of the 
property, but subsequently declined to complete 
the sale, on the ground of the existence of the 
mortgage. Thereafter the property was acquired 
under the land acquisition Act, by the Local Gov- 
ernment ; and the compensation paid to the owners 
including the statutory allowance of 15 per cent, 
far exceeded the contract price. On a suit brought 


VENDOB AND BDEOHASEK— conc/i 
by the purchaser for damages for breach of the 
contract of sale : — Held, that the vendors were 
bound to convey the property free from incumbran- 
ces, and the existence of the mortgage was no de- 
fence to the purchaser’s action. Eng ell v. Pitch. 
L. B 4 Q. B. 659, Bay v. Singleton, [1899] 2 Ch. 320, 
Jones V. Gardiner, [1902] 1 Ch. 195, referred to 
Plureau v. Thornhill, 2 W. Bl. 1078, Bain v. Pother • 
gill, L. B. 7 E. dh 1. App. 158, distinguished. 
Semhle : The ruhng in Bain v. Pothergill, L B. 7 
E. ds 1. App. 168, does not apply to India, and there 
is no exception to s. 73 of the Indian Contract Act, 
in the case of sale of immoveable property. Ban- 
chhod V. Manmohan Bas, 1. L. R. 32 Bom. 165, and 
Pitamher Sundarji v. Cassibai, I L. R. 11 Bom. 
272, referred to. The measure of damage was the 
defference between the contract price and the com- 
pensation allowed to the vendors, excluding, how- 
ever, the statutory allowance of 15 per cent , inas- 
much as the breach had occurred before the acqui- 
sition. Nabinchandea Saha Pabamanick v. Kbi- 
SHNA Babana Dasi (1911) 

I Ii. B. 38 Calc. 458 

VBNDOB AND SUB-VEKDOB. 

Estoppel — Unpaid Vendor — Appro- 
priation — Jute trade, usage of — Pucca delivery 
orders — Negotiability — Bocuments of Title — Indian 
Contract Act {IX of 1872), s, 108 — Transfer of 
Property Act {IV of 1882), s. 137. — Bamages. A 
dehvery order is recognised as a document of title 
under s. 108 of the Contract Act and s. 137 of the 
Transfer of Property Act, and under a delivery 
order the transferee acquires a title to the goods to 
which it relates. By the usage of the jute trade 
in Calcutta, pucca delivery orders are issued only 
on cash payment, are passed from hand to hand by 
endorsement, and are sold and dealt with in the 
market as absolutely representing the goods to 
which they relate. On the 1st March 1909, the 
defendant company sold to J. & Co.’s principals 
certain Hessian cloth on the terms that “ payments 
were to be made in cash in exchange for dehvery 
order on sellers, and dehvery of the goods was to 
be given and taken ready payment against pucca 
delivery order.” A pucca dehvery order was issued 
on the 2nd March by the defendant company in 
favour of J. & Co.’s principals or order, embodying 
the term “ ready shipment.” On the 3rd March J. 
& Co. requested the plaintiffs to advance money on 
the security of the delivery order. The plaintiffs 
on making enquiries at the mills were informed the 
delivery order was “ all right.” On the 4th March 
J, & Co. obtained an advance of money from the 
plaintiffs on the pledge of the dehvery order and 
duly endorsed the delivery order to the plaintiffs. 
On the same date J & Co. handed the defendant 
coirpany a cheque in payment of the goods com- 
prised in the delivery order. On the 8th March the 
defendant company presented the cheque for pay- 
ment, but it was dishonoured. The defendant com- 
pany thereupon refused to give dehvery of the goods 
to the plaintiffs under the dehvery order. The 
plaintiffs obtamed an absolute release of ah J. & 
Co.’s interest in the delivery order, and brought an 
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VSISTDOR. AISTD SUB-VEKDOE.-~-co«.cZt?. 

action against ttie defendant company for delivery 
of ttie goods or their value or damages for conver- 
sion. Held^ that the defendant company were es- 
topped from denying that cash had been paid for 
the goods to which the delivery order related and 
they could not claim to be entitled to a hen as 
against the plaintiffs. The defendant company 
were further estopped from denying that they had 
appropriated goods of the required quantity and 
description to the dehvery order, and that they 
held these goods for the plaintiffs Goodwm v 
Robarls, L JR. 1 A C 47S, referred to Anglo- 
India Jute Mn.LS Co v Omademull (1910) 

ID R. 38 Calc. 127 

VEBIEICATIClvr PECCEEBIJSTGS. 

See Conspiracy to wage War 

I. E. B. 38 Calc. 559 

VIEW OF PREMISES. 

See Practice. . I. E. B, 35 Bom. 317 


VIS MAJOR. 

See District Municipal Act (Bom. Ill 
OP 1901), ss 50, 54 

I. E. B. 36 Bom. 492 

VOLUISTTABY PAYMENT. 

See Madras Irrigation Cess Act, s 2 

I. E. B. 34 Mad. 295 

VOTER. 

qualiflcation of — 

See Municipal Election. 

I. L. B 38 Calc 601 


W 

WAG-EBING CONTRACT. 

See Contract Act (IX op 1872), s 30. 

I. L. B. 33 All. 219 

WAGING WAR. 

See Conspiracy to wage War. 

I. E. B. 38 Calc. 659 

WAIVER. 

See Instalments. 

I. E. B. 35 Bom. 511 

See Landlord and Tenant. 

I. E. B. 34 Mad. 161 

of notice — 

See Common Carriers. 

I. L. B 38 Calc. 50 

Instalment decree — De- 

fault — Instalments subsequently 'paid with interest, 
accepted — Waiver — Question of law — Second appeal. 
An mstalment decree provided that on the failure 
of the judgment-debtor bo pay any instalment the 
decree -holders would be entitled to realise the whole 
sum with interest at 12 per cent, per annum by 
the sale of the mortgaged propeity. Default was 
mad© in the payment of one^of the instalments and 


WAIVBB-~co^tc^^2. 

an application for execution was made but was 
dismissed for non-provsecution. Subsequently the 
judgment-debtors by petition put in the sum due 
on the defaulted instalment with interest and also 
the sum due on the next instalment specifying the 
instalments for which the different sums were paid. 
The decree -holder withdrew the money. Several 
other instalments specifying the instalment m re- 
spect of which each deposit was made were similarly 
deposited and withdrawn. On an application by 
the decree-holder for execution of the entire decree 
with interest at 12 per cent, from the date of the 
default, crediting the amounts received as merely 
part payments on account of the decretal debt. 
Held^ that the circumstances constituted a waiver 
of the default and it was no longer open to the 
decree -holder to execute the decree on account of 
the default The payments made were payments 
on account of instalments and not part payments of 
the entire decree. Two useful tests may be applied 
to determine whether there has been an actual 
waiver, viz., (i) whether the payment subsequently 
accepted may be looked upon as a valuable consi- 
deration for the renunciation of the decree -holder’s 
rights, (li) whether the decree-holder has by his con- 
duct intentionally caused the judgment-debtors to 
believe that he had renounced his right. The 
question of waiver is a mixed question of law and 
fact, and the High Court can interfere on this ground 
in second appeal. Easin Khan v. Abdul Wahab 
S iKDAR (1910) . . 16 C. W.^N. 10 

WAJIB-UE-AEZ. 

See Pensions Act (XXIII of 1871), ss. 3, 
4, 6 AND 8 . I. L. B. S3 Aii. 580 

See Pre-emption. 

I. E. B. 33 All. 86 ; 104 ; 196 ; 296 ; 

299; 605; 637 

WAKE. 

See Civil Procedure Code, 1882, ss. 30 
AND 539 . I. E. B. S3 All. 660 


WAQF. 

See Mahomedan Law— .-Wakp. 

WARRANT. 

Witness-^Rescuing from 

lawful custody — Warrant against a witness issued 
in the first instance without recording reasons in 
writing — Legality of warrant and arrest — Penal 
Code {Act XLV of 1860), s. ^25 B — Criminal Proce- 
dure Code [Act V of 1898), s. 90, Sch. V, Form VII 
— practice. The issue of a warrant of arrest by a 
Magistrate against a witness in the first mstance, 
drawn up in the terms of Form VII of Sch. V of 
the Criminal Procedure Code, but without record- 
ing his reasons in writing therefor, as requimd by 
s. 90 of the Code, is illegal ; and a person rescuing 
the witness arrested on such warrant is not guilby 
of an offence under s. 225 B of the Penal Code. 
SuKHESWAR Phukan V. Emperor (1911) 

I. E. B. 38 Calc. 789 
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WAEEAITTY. 

S'ee Contract . 15 0. "W* US’. 981 

See Transfer of Property Act, s. 55. 

15 0. W. 3Sr. 655 

WATBB. 

iSee Easement . 15 C. W, K. 259 

rights respecting flow of — 

See Easement . I. L. E. 33 All. 619 

WATER RATE. 

• Madras Board of Reve- 

nue Standing Orders, Ed%Uon 1908, CTi I, App. 1, 
s. D, rules J and S — “ Full water -r ate, meaning of. 
The words “ full water-rate ” in rule 2 of the Stand- 
ing Orders of the Madras Board of Revenue, Oh I, 
App. I, s D (Ed 1900, p. 91), mean full wat r- 
rate in respect of wet cultivation and not full 
water-rate in respect of the crop actually raised 
Secretary of State for India v. Stjbba Row of 
Ktjrnool (1910) . I. E. R 34 Mad. 436 

WHIPPIISTG. 

— sentence of — 

See Whipping Act (IV of 1909), s. 3 

I, L. R. 35 Bom. 137 

WHIPPmG ACT aV OF 1909). 

s. 8 — Criminal Procedure Code {Act 

V of 1898), s. SOS — Indian Penal Code (Act XL V 
of 1860), s, 7 — Sentence of whipping only passed 
on accused — Order to accused to notify his lesidence 
— Validity of the order. S. 665 of the Criminal 
Procedure Code (Act V of 1898) must be strictly 
construed. The order contemplated by the section 
can only be made at the time of passing sentence of 
transportation or imprisonment upon a convict It 
cannot be made where the Court, instead of passing 
that sentence, passes a sentence of whipping 
Emperor v. Eulji Ditya (1910) 

I. E R. 35 Bom. 137 

WIDOW. 

See Will . I. D. R. 35 Bom. 279 

prior right of adoption between 

wid <ws — 

See Hindit Law — ^Adoption. 

I. L. B. 38 Calc. 694 

, right of, to retain husband’s 

property for dower— 

See Mahomedan Law — ^Dower 

L L. R. 38 Calc. 475 

WIFE. 

rights of— - 


;tSfee Jewish Law I L. R. 83 Calc. 708 

WILL. 
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WILL — contd. 

See Civil Procedure Code, 1882, s 325A. 

I. L. R. 33 All. 233 

See Construction of document. 

I. L R 33 All. 665 

See Limitation Act (XV of 1877), s. 10 

1. L. R. 35 Bom 49 

See Hindu La.w — Will 

I. L. L. 38 Calc. 188 ; 468 

1. CONS "RUCTION. 

1. Constiuction of 

document — Bequest to take e-ffect after deaths of testator 
and his wife — Legatee smviving tesfatoi hut prede- 
ceasing wife — Vested or contingent interest On) S 
executed a will whereby he gave all his property 
aft r the death of himself and his wife 31 to his 
daughter B and his nephew D. Z) survived the 
testator but piedoeeased M Held, that D took a 
vested interest in the prop rty which was transmis- 
sibU to his sons Bhagahati Barmanya v. Kali 
Gharan Singh, I L R 38 Calc , 468, 8 All L J. 

followed Bilaso Munni LaL (1911) 

I. L E. 33 Axl 558 

2. Construction of 

will — Clause for maintenance of daughters — Suc- 
cession Act {X of 186‘i), sg. 112^ 287 — “ Uncertain 
Client — Marriage of daughters — Legatee, right of, 
to sue, — Succession Act, s 3 — Prohate of will 
obtained only after instdution of suit — Grant of 
Probate, modified hy High Court on app'^al, A 
Hindu did'l in 1879, leaving a will, whereby (among 
other things) he mad© provision for his wives and 
his daughters who survived him. The clause pro- 
viding for the daughters was . “ When they will 

be married, and if they desire to live in separate 
houses, the person in whose management my pro- 
perty will be at the time will make separate houses 
for them in the vicinity of my house from the in- 
come of my property. For the maintenance of my 
daughters I fix an allowance of R600 a year for 
Srimati Prasanna, and R600 for Srimati Sarat As 
long as the daughters will live in the separate houses 
in this place they will get the fixed allowances, re- 
spectively, but if the daughters do not live in this 
place, they will get RIO ” The daughters married 
m 1888 and 1889 respectively, and lived in separate 
houses. In suits for their allowances it was contend- 
ed that the bequests to them were given in the 
“ uncertain event ” of their marriage, and as that 
event did nou happen until after the death of the 
testator, the bequests were void by reason of s. Ill 
of the Succession Act (X of 1865) and never took 
effect. Held, on the construction of the above 
clause, that the payment of maintenance was not 
contingent on the daughters’ marnages, and that 
therefore s 111 was not applicable At the time 
the suits were instituted, no letters-of-admimstra- 
tion had been granted, but pending the suits the 
widow obtained from the District Judge a grant of 
letters-of-administration with the will annexed. 
The grant was, on appeal, modified by the High 
Court by limiting it to the realisation of the main- 
tena,nce allowance provided by the will for the 
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"WIXiIj — conid.. 

1. CONSTRUCTION— 

widow ; but before the letters-of-ad ministration 
could be recalled and altered, the widow died and 
the letters were never formftlly altered. It was 
contended that the suits could not be maintained 
with referen^^e to s 187 of the Succession Act which 
requires that before the jis^ht of a legatee can be 
established “ probate of the will shall have been 
granted ” Held, that the grant of administration 
with the will annexed was. within the meaning of 
s. 3 of the Act, a grant of “ probate ” which was a 
compliance with the provisions of s. 187. The 
subsequent limitation of the grauj was immaterial. 
So long as the compliance with the section was 
prior to decree, the fact that it was after the insti- 
tution of the suits mad© no difference and the Court 
was fully competent to deal with the suits. Chait- 
DRA ICiSHORE ROY V, Pll\SAT!TN\ KtTMARI DaSI 

(1910) . . . I. L. B. 38 Calc. 327 

3. — Will, rvles for 

devolution of trust if constitutes — Probate, if may he 
granted of an instrument laying down rulf>s for devo- 
lution of trust — Partial probate, if may be given — 
Residuary bequest, effect of. Where a Mohunt 
mfade a will the main body of which simply laid 
do-wn rules for the devolution of trust property, 
but there was a clause in the following terms : 
“ the said K shall get and shall be entitled of hia 
own accord to make a gift or sale of any other pro- 
perty that I may earn during my life-time. . . ” 

Held, that, whether or not there was any such resi- 
duary property, there was here a valid testament- 
ary disposition which may be admitted to probate 
though the main body of the will being a deed 
merely evidenqing a devolution of trust would not 
by itself be testamentary or admissibb to probate. 
Held, further, that in the circumstances probate 
must be granted of the will as a whole, leaving it 
open to any party to establish his title by suit to 
any property in respect of which there may be a 
declaration of trust ineffectual as a will, and vest- 
ing the whole estate in the executor pending deter- 
mination of title to such property Batsnav 
Charan Dass Bairagi v. Kishore Das'? Mohanta 
(1911) .... 15C.W.K. 1014 

4, ; Will or family 

arrangement — Immedi ate operation — Irrevocability — 
Registration — Registration Act {III of 1877), s. 17 — 
Pleadings, inconsistency in — Costs — Successful party 
deprived of all costs. A document executed by the 
owner of an estate on 23rd May 1884, which Was 
plainly intended to be operative immediately and 
to be final and irrevocable, was held to be a non- 
testamentary instrument, eg., a family arrange- 
ment which as regards immoveable property failed 
of efiect because it was not registered as required 
by s 17 of the Registration Act (III of 1877). The 
appellants in whose favour the above decision was 
given having set up a will of a later date had started 
with the case that the instrument in question was 
a will, hut the will propounded by them being 
found not proved, they later on attacked the docu- 
ment on the ground stated above. Similar incon- 


WIIiIi — contd. 

h OONSTRUCTION-^owcZd 
sistency appeared in the pleadings of their oppo- 
nents. Held, that in the circumstances the 
Judicial Committee was not precluded from giving 
effect to the real character of the instrument, but 
the appellants were deprived of their costs in all 
the Courts. Umeao Singh v. Lachman Singh 
(1911) . . . . I. Ii. B 33 All. 344 

s.c. 15 O W. N. 497 
Ii. B. 38 I. A. 104 

2. EXECUTION. 

1 . Execution of Will 

— Proof of capacity of testator to execute Will — Undue 
influence — Evidence of exercise of such inffuence — 
Absence of evidence of any coercion — Question of fact, 
whether property was ancestral or acquired — Concur- 
rent decisions on fact. In this case the question 
was as to the capacity of a testator to execute a w ill 
propounded by the appellants ; and it was alleged 
that they had exercised undue influence over him in 
the matter of the execution whilst he was admitted- 
ly very seriously ill, though the evidence was to 
the effect that he was in possession of his senses 
and understood what he was doing when he 
signed the will. Held (reversing the decision of the 
Chief Court of the Punjab), that, so far as the charge 
of exercising undue influence was concerned, all 
that was shown by the respondents who were 
attacking the will was that there was motive and 
opportunity for the exercise of such influence by 
the appellants, and that some of them in fact bene- 
fited by the will to the exclusion of other relatives 
of equal or nearer decree. Circumstances of that 
character might suggest suspicion, and would cer- 
tainly lead the Court to scrutinise with special care 
the evidence of those propounding the will. But, 
in order to set it aside, there must be clear evidence 
that the undue influence was in fact exercised or 
that the illness of the testator so affected his 
mental faculties as to make them unequal to the 
task of disposing of his property. Such evidence 
was not only laclang in this case, but in the opinion 
of their Lordships of the Judicial Committee, the 
circumstances attending the making and execution 
of the will were not reasonably consistent with it. 
Held, also, that, under the circumstances, the evi- 
dence as to capacity was not displaced by mere 
proof of serious illness and of general intemper- 
ance, and that the appellants had discharged the 
onus which lay on them of proving that the will was 
duly executed by the testator while in his proper 
senses. The question whether property was an- 
cestral or not, was held to be substantially one of 
fact, and therefore subject to the usual practice 
of their Lordships not to interfere where two Courts 
had concurrently found it was not ancestral but 
self-acquired. Bub Singh v Uttam Singh (1910) 

I. Ii. B 38 Calc. 356 

2. » Signature, proof 

of — Hand-writing expert, opinion of, without examina- 
tion in Courts, if admissible — Will, proof of. The 
propounder of a will should prove the satisfac- 
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Wllilj — concld. 

2, EXECUTION — concld. 

tion of the Court beyond all possible doubt that 
the will was executed by the alleged testator and 
that it was executed in accordance with the law and 
that the testator at the time of execution was m a 
fit state of mind and body to execute the will and 
so fully appreciated what he was doing as to the 
disposition of the property. The opmion of a hand- 
writing expert on a signature, when he was not 
called as a witness and not subjected to cross>exa- 
• mmation, w^as inadmissible m evidence. Padma 
Peiya Debya V. Dharma Das Deb Sarma (1911) 

15 O. W. 3Sr 728 

3. EXECUTOR. 

Executor acting under 

— Executor setting up adverse title — Estoppel. An 
executor under a will who has accepted the office 
of executor ci,ad fKU-u such is estopped thereby 
from setting up an advcise title to property dis- 
posed of by the will Snmvasa Moorthy v. Venlata 
Varada Ayyangai, I L B 29 Mad 239, followed 
Per Arnold \\ bite, C.J. — The fact that an executor 
has not taken out probate (at any rate where the 
law does not require him to do so) is immaterial 
Per Wallis, J — An executor is not at hberty to 
set up an adverse title to property which has come 
to his hands as exeenlof’ any more than a trustee is 
entitled to set up an adverse title to property which 
he has taken possession of as trustee The plaint- 
iff’s position was altered by his looking on and not 
opposing the first defendant in the steps taken by 
the latter to get possession of the assets. The fact 
that an executor has not taken out probate is im- 
material. Per Miller, J. (dissenting). — It is not 
clear in this case as it was m Srinivasa Moorthy v. 
Venhata Varada Ayyangar, 1. L. R. 29 Mad, 239, 
that the executor was let into possession under the 
will nor m this case was the plaintiff induced to 
after his position ; the principles of estoppel do not 
therefore apply. Munisami Chetti v Marittham- 
MAL (1910) . . I. L. B. 34 Mad. 211 

WINBma UP OBDEB. 

See Companies Act (VI oe 1882), s. 169 

I. L. B. 33 All. 641 

WITHDRAWAL OF SUIT. 

See Civil Procedure Code, 1908, 00. 

XXIII, XLI, R 11. 

I. L. B. 35 Bom. 261 

WITHESS. 

See Dispute concerning Land. 

I. L B. 38 Gale. 24 

See Fact . . 16 O. W. H. 717 

See Penal Code, s. 467. 

15 C W H. 565 

See Warrant. I. L. B. 38 Calc. 789 

Witness if party to suit. Wit- 
nesses examined in a suit or proceeding are not to 


WITNESS — concld, 

be considered parties to the suit or proceeding. 
Emperor Y. Ghansham Singh,!. L R. 32 All. 74:^ 
referred to Debi Lal v Dhajadhari Gashai 

(1911) . . . . 15 0. W. 3X. 565 

WORDS AND PHRASES. 

act together ” — 

See Bengal Tenancy Act, s. 188. 

I. L. B 38 Calc. 270 

— " addition to embankment ’’ — 

See Embankment 

I. L. B 88 Calc. 413 

‘‘ aggrieved person ” — 

See Provincial Insolvency Act, s. 36 

15 C W. N. 253 

“agriculturist’’ — 

See Dekkhan Ag PviccrL'ruRisTS’ Relief 

Act . . I. L. B 35 Bom. 266 

“ alienated ” — 

See Land Revenue Code (Bom. V of 
1879), s 3 [19) 

I. L B. 35 Bom. 462 

“ annual net profit ” — 

See Cess Act . 15 C. W. N. 20l 

“ annual net profits, return of” — 

See Mines . I. L. B. 38 Calc. 372 
“any accused person” — 

See Criminal Procedure Code, s. 431 

I. L. B. 35 Bom. 407 

“buildings” — 

See District Municipal Act, s. 96. 

I L B. 35 Bom. 412 

“Court”— 

See Limitation Act, 1877, s 14. 

I. L. B. 35 Bom. 139 

“default”— 

See Execution op Decree. 

I. L. B. 38 Calc. 482 

« discharged ” — 

See Criminal Procedure Code, s. 119. 

I.L. R 35 Bom. 401 

“ dishonestly or fraudulently ” — 

See Forgery , I. L. B. 38 Calc. 75 

“ full -water -rate ” — 

See Water-rate . I. L. B, 34 Mad. 436 

“Hindu”— 

See Succession Act, s. 2 

15 O. W. N. 158 
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WORDS AKD PHRASES— cow^d!. 

instrument of partition ’’ — 

See STAikip Act (II or 1899), s. 59 

I. L. R. 35 Bom. 75 

intiqal ” — 

See Pbe-bmption . I. L. R S3 All. 104 
^•investigation” — 

See Legal Pbaotitioitees Act, s. 14. 

15 O. W. 3Sr. 269 

‘‘mahabat” — 

See Mahomedait Law. 

I. E. R 33 All. 421 

«*malLk:” — 

See Will . I L. R. 35 Bom. 279 

new and important matter ” — 

See Civil Peocedube Code, 1908, 0* 
SXVIII, r 1, . I. E. R. 33 All. 569 

newspaper ” — 

See Printing Press, Foreeiture of. 

X. E. R. 33 Oalc. 202 

« offence involving a breach of 

the peace ” — 

See Criminal Proceditre Code, s. 106. 

I. L. R, 33 All. 771 

, . — owner ” — 

' See Bengal Mxtnicifal Act, ss. 6 and 15 

115 C. W. H. 586 

See Municipal Election 

I. E. R. 38 Calc. 501 

- purchaser ” — “ certified pur- 
chaser ” — 

See Revenue Sale Law, s. 37. 

15 C. W. H. 706 

- “recognised or authorised to 

act ” — 

See Bengal Tenancy Act, s. 188. 

15 O. W. 3Sr, 74 

“ refused to take ” — 

See Practice . I. E. R. 35 Bom 213 
“release” — 

See Stamp Act (IT of 1899), s. 69. 

I. E. R 35 Bom. 75 

“ reside ” — 

See Substituted Service. 

E E. R. 38 Calc. 394 


WORDS AHD PHRASES— 

“resides” — 

See Civil Procedure Code, 1903, 0. V. 

r 17 . . 15 C. W. 17. 393 

“stream” — 

See Madras Irrigation Cess Act, s. 2. 

EL. R. 34 Mad. 295 

“successor” — 

; ] , See Agra Tenancy Act (II of 1901 )> 
s. 158 . I. L. R. 33 All. 553 


— “ suit or other legal proceeding ” — 

See Presidency Towns Insolvency 
Act (III of 1909), ss. 17, 103 and 104. 

I. L. R. 35 Bom. 63 

— “ talukdari tenure ” — 

See Gujerath Talukdars’ Act (Bom. 
Act VI OF 1888), s 31. 

I. L. R. 35 Rom. 97 

— “ wanta lands ” — 

See Gujerath Talukdars’ Act (Bom. 
Act. VI OF 1888), s 31. 

I. E. R. 85 Bom. 97 


WORKMEN’S BREACHES OF CON- 
TRACT ACT (XIII OP 1859). 

ss. 1. 2, 4— Indefinite contract — 

Advance of mmuy to worhman to he paid off out of 
wages at employer's option — Slavery — Contract for 
term certain or for specified worh or otherwise, mean- 
ing of — Scope of the Act. Where an advance of 
money made by an employer to a workman was 
agreed to be repaid out of the workman’s wages, not 
when the borrower chose to pay but when the em- 
ployer chose to realise it. Held, that the contract 
was indefinite and sanctioned a species of slavery 
and was not enforcible under the provisions' of Act 
XIII of 1859. Proceedings, 12th Dec. 1873, 7 Mad. 
B. G. B. Rl XXX, and Bam Prasad^ v. Dirgopal, 1. 
L. B. 3 All 774, followed. The advance was made 
as a loan and not on account of work contracted 
to be performed within the meaning of s. 1 of the 
Act, S. 4 of the Act which purports to brmg 
within its operation “ all contracts and agreements 
whether by deed or written or verbal and whether 
such contract be for a term certain or for specified 
work or otherwise ” is controlled by s. 1 which pro- 
vides that the advance should have been made 
to the workman “ on account of any work which 
he shall have contracted to perform ” The Act 
does not cover breaches of all kinds of contract 
between (speaking generally) employer and work- 
man. Gobinda Rajwar i’. H. J Apkar (1910) 

15 C W. N. 15 



( 373 ) 


DIGEST OE CASES. 


( 374 ) 


WBOTilGPUL DISMISSAL- 

T— — wrongful dismissal 

against Crown, if hes—Dismissal-aovemmeat: 
service for commercial undertahiv^s— Agreement of 
service jVotiae in terms of agreement — Payment 
■of wages for period under notice^Oroum, power of 
dismissal of (^eminent servants, civil and military 
—21 and 22 Vict., c. 106, s 65. A servant who had 
received his notice ol dismissal and got his wages 
for the remainder of the term covered by the 
notice cannot maintain an action for wrongful 
■dismissal. The Crown in the absence of Statutory 
pro-nsions can dismiss any servant in its civil or 
mihtary employ exactly as the East India Com- 
pany could under s. 75 of 3 and 4 Will. IV, Ch. 85 
and, therefore, a suit for wrongful dismissal at the 
instance of a dismissed servant does not lie 
against the Secretary of State for India in Council 
under s. 65 of 21 & 22 Viet , Ch. 106. Kmo v. 
OECKETAEV OE STATE EOH IlfDIA (1908) 

15 C. W. N. 486 


z 

ZEMUSTDAE. 

— liability of, for unlawful acts of 

ais servants. 

See Secxteity eob good BEHAViotrE. 

I. L, E. 38 Gale. 156 

ZEEAIT, 

See L.AbJDLOBD AJTD TeJiANT. 

I. L. E. 38 Gale. 432 

ZUEPESHGI LEASE. 

See Beng-il Tesancy Act, s, 5 (5). 

15 C. W. If. 345 
See Landlord .and Tenant. 

I. L. E. 38 Gale. 432 



CALCUTTA 

SDPEEINTENDENT GOVEENMENT PRINTING, INDIA 
8, HASTINGS STREET 



